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Presidential Documents

Title 3—

The President

Proclamation 8839 of June 15, 2012

Father’s Day, 2012

By the President of the United States of America

A Proclamation

Every day, ordinary Americans make extraordinary contributions to the well-
being of our children and the strength of our Nation by answering one
of life’s greatest callings—parenthood. Morning, noon, and night, they dedi-
cate themselves to their sons and daughters, expressing a love that knows
neither beginning nor end through small daily acts. On Father’s Day, we
honor the men whose compassion and commitment have nourished our
spirits and guided us toward brighter horizons.

For many of us, our fathers show us by the example they set the kind
of people they want us to become. Whether biological, foster, or adoptive,
they teach us through the encouragement they give, the questions they
answer, the limits they set, and the strength they show in the face of
difficulty and hardship. Our fathers impart lessons and values we will
always carry with us. With their presence and their care, they not only
fulfill a profound responsibility, but also share a blessing with their children
that stands among our truest traditions.

Every father bears a fundamental obligation to do right by their children.
Yet, today, too many young Americans grow up without the love and support
of their fathers. When the responsibilities of fathers go unmet, our commu-
nities suffer. That is why my Administration is working to promote respon-
sible fatherhood by helping dads re-engage with their families and supporting
programs that work with fathers. And that is why men across our country
are making the decision every single day to step up; to be good fathers;
and to serve as mentors, tutors, and foster parents to young people who
need the guiding hand of a caring adult.

All of us have a stake in forging stronger bonds between fathers and their
children. Today, we celebrate men who have risen to the task, who raised
us, and who do that most important work of parenting, day in and day
out, with love, humility, and pride.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, in accordance with a joint resolution of the Congress approved
April 24, 1972, as amended (36 U.S.C. 109), do hereby proclaim June 17,
2012, as Father’s Day. I direct the appropriate officials of the Government
to display the flag of the United States on all Government buildings on
this day, and I call upon all citizens to observe this day with appropriate
programs, ceremonies, and activities.
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IN WITNESS WHEREOF, I have hereunto set my hand this fifteenth day
of June, in the year of our Lord two thousand twelve, and of the Independence
of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2012-15294
Filed 6-20-12; 8:45 am)]
Billing code 3295-F2-P
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Presidential Documents

Notice of June 18, 2012

Continuation of the National Emergency With Respect to the
Risk of Nuclear Proliferation Created by the Accumulation
of Weapons-Usable Fissile Material in the Territory of the
Russian Federation

On June 21, 2000, the President issued Executive Order 13159 (the “‘order”)
blocking property and interests in property of the Government of the Russian
Federation that are in the United States, that hereafter come within the
United States, or that are or hereafter come within the possession or control
of United States persons that are directly related to the implementation
of the Agreement Between the Government of the United States of America
and the Government of the Russian Federation Concerning the Disposition
of Highly Enriched Uranium Extracted from Nuclear Weapons, dated Feb-
ruary 18, 1993, and related contracts and agreements (collectively, the “HEU
Agreements”). The HEU Agreements allow for the downblending of highly
enriched uranium derived from nuclear weapons to low enriched uranium
for peaceful commercial purposes. The order invoked the authority, inter
alia, of the International Emergency Economic Powers Act (50 U.S.C. 1701-
1706) and declared a national emergency to deal with the unusual and
extraordinary threat to the national security and foreign policy of the United
States posed by the risk of nuclear proliferation created by the accumulation
of a large volume of weapons-usable fissile material in the territory of
the Russian Federation.

The national emergency declared on June 21, 2000, must continue beyond
June 21, 2012, to provide continued protection from attachment, judgment,
decree, lien, execution, garnishment, or other judicial process for the property
and interests in property of the Government of the Russian Federation that
are directly related to the implementation of the HEU Agreements and
subject to U.S. jurisdiction. Therefore, in accordance with section 202(d)
of the National Emergencies Act (50 U.S.C. 1622(d)), I am continuing for
1 year the national emergency with respect to the risk of nuclear proliferation
created by the accumulation of weapons-usable fissile material in the territory
of the Russian Federation.
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This notice shall be published in the Federal Register and transmitted
to the Congress.

THE WHITE HOUSE,

Washington, June 18, 2012.
[FR Doc. 2012-15272

Filed 6-20-12; 8:45 am)]
Billing code 3295-F2-P
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Presidential Documents

Notice of June 18, 2012

Continuation of the National Emergency With Respect to
North Korea

On June 26, 2008, by Executive Order 13466, the President declared a
national emergency pursuant to the International Emergency Economic Pow-
ers Act (50 U.S.C. 1701-1706) to deal with the unusual and extraordinary
threat to the national security and foreign policy of the United States con-
stituted by the existence and risk of proliferation of weapons-usable fissile
material on the Korean Peninsula. The President also found that it was
necessary to maintain certain restrictions with respect to North Korea that
would otherwise have been lifted pursuant to Proclamation 8271 of June
26, 2008, which terminated the exercise of authorities under the Trading
with the Enemy Act (50 U.S.C. App. 1-44) with respect to North Korea.

On August 30, 2010, I signed Executive Order 13551, which expanded
the scope of the national emergency declared in Executive Order 13466
to deal with the unusual and extraordinary threat to the national security,
foreign policy, and economy of the United States posed by the continued
actions and policies of the Government of North Korea, manifested by its
unprovoked attack that resulted in the sinking of the Republic of Korea
Navy ship Cheonan and the deaths of 46 sailors in March 2010; its announced
test of a nuclear device and its missile launches in 2009; its actions in
violation of United Nations Security Council Resolutions (UNSCRs) 1718
and 1874, including the procurement of luxury goods; and its illicit and
deceptive activities in international markets through which it obtains finan-
cial and other support, including money laundering, the counterfeiting of
goods and currency, bulk cash smuggling, and narcotics trafficking, which
destabilize the Korean Peninsula and imperil U.S. Armed Forces, allies,
and trading partners in the region.

On April 18, 2011, I signed Executive Order 13570 to take additional steps
to address the national emergency declared in Executive Order 13466 and
expanded in Executive Order 13551 that will ensure the implementation
of the import restrictions contained in UNSCRs 1718 and 1874 and com-
plement the import restrictions provided for in the Arms Export Control
Act (22 U.S.C. 2751 et seq.).

Because the existence and risk of proliferation of weapons-usable fissile
material on the Korean Peninsula and the actions and policies of the Govern-
ment of North Korea continue to pose an unusual and extraordinary threat
to the national security, foreign policy, and economy of the United States,
the national emergency declared in Executive Order 13466, expanded in
scope in Executive Order 13551, and addressed further in Executive Order
13570, and the measures taken to deal with that national emergency, must
continue in effect beyond June 26, 2012. Therefore, in accordance with
section 202(d) of the National Emergencies Act (50 U.S.C. 1622(d)), I am
continuing for 1 year the national emergency declared in Executive Order
13466.



37264 Federal Register/Vol. 77, No. 120/ Thursday, June 21, 2012/Presidential Documents

This notice shall be published in the Federal Register and transmitted
to the Congress.

THE WHITE HOUSE,

Washington, June 18, 2012.
[FR Doc. 2012-15273

Filed 6-20-12; 8:45 am)]
Billing code 3295-F2-P
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DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Parts 32, 159 and 160
[Docket ID OCC-2012-0007]

RIN 1557-AD59

Lending Limits

AGENCY: Office of the Comptroller of the
Currency, Treasury.

ACTION: Interim final rule and request
for comments.

SUMMARY: The Office of the Comptroller
of the Currency (OCC) is amending its
regulation governing lending limits for
national banks to consolidate the
lending limit rules applicable to
national banks and savings associations
and remove its separate regulation
governing lending limits for savings
associations. The OCC also is amending
its rules to implement section 610 of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act, which
amends the statutory definition of
“loans and extensions of credit” to
include credit exposures arising from
derivative transactions, repurchase
agreements, reverse repurchase
agreements, securities lending
transactions and securities borrowing
transactions. Pursuant to the OCC’s
authority in section 5200(d) of the
Revised Statutes, the OCC is amending
the lending limit rules to provide a
temporary exception for the transactions
covered by section 610 until January 1,
2013, in order to allow institutions a
sufficient period to make adjustments to
assure compliance with the new
requirements.

DATES: This interim final rule is
effective on July 21, 2012, except that
amendatory instruction 3a amending
§ 32.2 is effective January 1, 2013.

Comments must be received by August
6, 2012.

ADDRESSES: Because paper mail in the
Washington, DC area and at the OCC is
subject to delay, commenters are
encouraged to submit comments by the
Federal eRulemaking Portal or email, if
possible. Please use the title “Lending
Limits” to facilitate the organization and
distribution of the comments. You may
submit comments by any of the
following methods:

o Federal eRulemaking Portal—
“regulations.gov’’: Go to http://
www.regulations.gov. Click “Advanced
Search”. Select “Document Type” of
“Interim Final Rule”, and in “By
Keyword or ID”’ box, enter Docket ID
“0CC-2012-0007", and click “Search”.
If rules for more than one agency are
listed, in the “Agency” column, locate
the interim final rule for the OCC.
Comments can be filtered by Agency
using the filtering tools on the left side
of the screen. In the “Actions” column,
click on “Submit a Comment” or “Open
Docket Folder” to submit or view public
comments and to view supporting and
related materials for this rulemaking
action.

e Click on the “Help” tab on the
Regulations.gov home page to get
information on using Regulations.gov,
including instructions for submitting or
viewing public comments, viewing
other supporting and related materials,
and viewing the docket after the close
of the comment period.

e Email: regs.comments@occ.
treas.gov.

e Mail: Office of the Comptroller of
the Currency, 250 E Street SW., Mail
Stop 2-3, Washington, DC 20219.

e Fax:(202) 874-5274.

e Hand Delivery/Courier: 250 E Street
SW., Mail Stop 2-3, Washington, DC
20219.

Instructions: You must include
“OCC” as the agency name and “Docket
ID OCC-2012-0007" in your comment.
In general, OCC will enter all comments
received into the docket and publish
them on the Regulations.gov Web site
without change, including any business
or personal information that you
provide such as name and address
information, email addresses, or phone
numbers. Comments received, including
attachments and other supporting
materials, are part of the public record
and subject to public disclosure. Do not
enclose any information in your

comment or supporting materials that
you consider confidential or
inappropriate for public disclosure.

You may review comments and other
related materials that pertain to this
interim final rule by any of the
following methods:

o Viewing Comments Electronically:
Go to http://www.regulations.gov. Click
“Advanced Search”. Select “Document
Type” of “Public Submission”, and in
“By Keyword or ID”’ box enter Docket ID
“0CC-2012-0007", and click “Search”.
If comments from more than one agency
are listed, the “Agency” column will
indicate which comments were received
by the OCC. Comments can be filtered
by Agency using the filtering tools on
the left side of the screen.

e Viewing Comments Personally: You
may personally inspect and photocopy
comments at the OCGC, 250 E Street SW.,
Washington, DC. For security reasons,
the OCC requires that visitors make an
appointment to inspect comments. You
may do so by calling (202) 874—4700.
Upon arrival, visitors will be required to
present valid government-issued photo
identification and to submit to security
screening in order to inspect and
photocopy comments.

e Docket: You may also view or
request available background
documents and project summaries using
the methods described above.

FOR FURTHER INFORMATION CONTACT:
Jonathan Fink, Assistant Director, Bank
Activities and Structure Division, (202)
874-5300; Heidi M. Thomas, Special
Counsel, Legislative and Regulatory
Activities Division, (202) 874—5090; or
Kurt Wilhelm, Director for Financial
Markets, (202) 874—4479.

SUPPLEMENTARY INFORMATION:

I. Background

Section 5200 of the Revised Statutes,
12 U.S.C. 84, provides that the total
loans and extensions of credit by a
national bank to a person outstanding at
one time shall not exceed 15 percent of
the unimpaired capital and unimpaired
surplus of the bank if the loan is not
fully secured, plus an additional 10
percent of unimpaired capital and
unimpaired surplus if the loan is fully
secured. Section 5(u)(1) of the Home
Owners’ Loan Act (HOLA), 12 U.S.C.
1464(u)(1), provides that section 5200 of
the Revised Statutes “‘shall apply to
savings associations in the same manner
and to the same extent as it applies to
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national banks.” In addition, section
5(u)(2) of HOLA, 12 U.S.C. 1464(u)(2),
includes exceptions to the lending
limits for certain loans made by savings
associations. These HOLA provisions
apply to both Federal and state-
chartered savings associations.

OCC regulations at 12 CFR parts 32
and 160.93 implement these statutes for
national banks and state and Federal
savings associations,! respectively.
Section 160.93 specifically applies 12
U.S.C. 84 and the lending limit
regulations and interpretations
promulgated by the OCC for national
banks to Federal and state savings
associations. Section 160.93 also
implements specific statutory lending
limit exceptions unique to Federal and
state savings associations.

Section 610 of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act, Public Law 111-203, 124 Stat. 1376
(2010) (Dodd-Frank Act), amends
section 5200 of the Revised Statutes 2 to
provide that the definition of “loans and
extensions of credit” includes any credit
exposure to a person arising from a
derivative transaction, repurchase
agreement, reverse repurchase
agreement, securities lending
transaction, or securities borrowing
transaction between a national bank and
that person. This amendment is
effective July 21, 2012. By virtue of
section 5(u)(1) of the HOLA, this new
definition of “loans and extensions of
credit” applies to all savings
associations as well as to national
banks.

II. Description of the Interim Final Rule

A. Integration of Savings Associations

This interim final rule amends part 32
to consolidate the lending limit rules
applicable to national banks and savings
associations. Specifically, the interim
final rule amends the authority section,
§32.1(a), to include relevant statutory
citations for savings associations;
amends the scope section, § 32.1(c), to
include savings associations; inserts the
term ‘‘savings association’’ elsewhere
throughout the rule where necessary;
and replaces “OCC” or “Comptroller”
with “appropriate Federal banking
agency,” as appropriate. The rule
defines “appropriate Federal banking
agency’ as having the same meaning as
in 12 U.S.C. 1813(q). For purposes of
part 32, therefore, “appropriate Federal

1The OCC has rulemaking authority for lending
limit regulations applicable to national banks and
to all savings associations, both state- and
Federally-chartered. However, the FDIC, not the
OCG, is the appropriate Federal banking agency for
state savings associations and enforces these rules
as to state savings associations.

212 U.S.C. 84.

banking agency” means the OCC in the
case of a national bank or Federal
savings association, and the Federal
Deposit Insurance Corporation (FDIC) in
the case of a state savings association.
The OCC also is removing 12 CFR
160.93 as no longer necessary in light of
this consolidation. These changes will
eliminate duplication and create
efficiencies by establishing a single set
of lending limit rules for national banks
and savings associations, without
substantially changing the requirements.

Certain statutory provisions apply
only to savings associations, and the
interim final rule amends part 32 by
adding § 32.3(d) to account for these
statutory exceptions, which are
included in current § 160.93. First, 12
U.S.C. 1464(u)(2)(A)(i) permits a savings
association to make loans to one
borrower in an amount not to exceed
$500,000, even if its limit as calculated
under section 84 would be lower.
Second, 12 U.S.C. 1464 (u)(2)(A)(ii)
prescribes a specific lending limit to
develop domestic residential housing
units provided certain conditions are
met. This latter exception as included in
the interim final rule differs from the
provision in § 160.93 in that it
incorporates a change made by section
404 of the Financial Services Regulatory
Relief Act of 2006, which removed from
12 U.S.C. 1464(u)(2)(A)(ii) the
requirement that the final purchase
price of each single family dwelling unit
not exceed $500,000.

To complement the inclusion of these
exception, the interim final rule adds an
appendix to part 32 that is substantively
identical to the current appendix to
§160.93 and that provides further
interpretation of the domestic
residential housing unit development
exception. The interim final rule also
adds to § 32.2 the definition of
“residential housing units,” a term used
in this exception and included in
§160.93(b).

In addition, the interim final rule
carries over in new § 32.3(d)(3) the
provision now contained in
§160.93(d)(5),® which provides that
notwithstanding the lending limit, a
Federal savings association may invest
up to 10 percent of unimpaired capital
and unimpaired surplus in obligations
of one issuer evidenced by commercial
paper or corporate debt securities that
are, as of the date of purchase,
investment grade.*

3 As part of the integration of bank and savings
association rules, the OCC is considering whether
to revise part 1 to include savings associations, in
which case we will move this provision for savings
associations from part 32 to part 1.

4The OCC recently revised § 160.93 in its
rulemaking to implement section 939A of the Dodd-

The interim final rule also deletes the
current provision at § 160.93(h), which
states that the OCC may impose more
stringent restrictions on a Federal
savings association’s loans to one
borrower if the agency determines that
such restrictions are necessary to protect
the safety and soundness of the savings
association, since this provision simply
repeats section 5(u)(3) of HOLA, 12
U.S.C. 1464(u)(3). The OCC also has
authority to take action to prevent any
type of unsafe or unsound lending
practice by a savings association (or a
national bank) on a case-by-case basis,
and the OCC’s broad authority under
12 U.S.C. 84(d)(1) to establish lending
limits applicable to particular categories
or classes of loans or extensions of
credit broadly authorizes adjustments to
the lending limits across types of loans
and types of institutions. Furthermore,
§32.1(c)(4), as revised, provides that
loans and extensions of credit made by
national banks, savings associations,
and their domestic operating
subsidiaries must be consistent with
safe and sound banking practices.

The treatment of financed sales of
bank assets in part 32, § 32.2(k)(2)(iii),
and the provision now contained in the
savings association rule, § 160.93(e),
addressing the financed sale of real
property acquired in satisfaction of
debts previously contracted (DPC
property) are comparable. Specifically,
current § 32.2(k)(2)(iii) provides that the
financed sale of bank assets is not
treated as a loan for purposes of the
lending limit if the financing does not
place the bank in a worse position than
when the bank held title to the assets.
Section 160.93(e) applies the same
treatment to the financed sale of DPC
property. The final rule incorporates
savings associations into the part 32
provision, renumbered as
§ 32.2(q)(2)(iii) by this interim final rule.
While the scope of the national bank
rule is somewhat broader, covering the
financed sale of all bank assets and not
just DPC property, the financed sale of
other bank assets, subject to the existing
requirement that the sale not place the
bank in a worse position, is consistent
with safety and soundness
considerations. OCC supervisory
experience does not indicate that
exempting the financed sale of all bank
assets from the general lending limit,
where the sale does not place the bank
in a worse position, has been a problem
at national banks, and therefore the
interim final rule applies such treatment
to the financed sale of a savings

Frank Act by adopting alternatives to the use of
external credit ratings. See 77 FR 35253 (June 13,
2012).
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association’s assets. Accordingly, under
the interim final rule, financed sales of
a savings association’s own assets,
including Other Real Estate Owned, do
not constitute loans or extensions of
credit if the financing does not put the
institution in a worse position than
when it held title to the assets. Financed
sales that put the savings association in
a worse position than when it held title
to the assets are subject to the general
combined limit set forth in § 32.3(a).
This treatment is consistent with
§160.93(e).

The interim final rule also revises the
scope provision in part 32. Current
§ 32.1(c) excludes loans made to
affiliates, operating subsidiaries, or Edge
Act or Agreement Corporation
subsidiaries. The amendment
incorporates the exclusion in § 160.93(a)
of loans to certain savings association
service corporations. It also broadens in
some respects the exclusion for loans to
certain subsidiaries of national banks.
As amended, the exclusion also will
apply to loans to any subsidiary
consolidated with the bank under
Generally Accepted Accounting
Principles (GAAP).

Question 1: Has the OCC
appropriately addressed the
applicability of the lending limit to
loans made to subsidiaries with respect
to the amendments made to the scope
section?

Under the interim final rule, savings
associations are required to calculate
their lending limits in accordance with
the rules set forth in § 32.4. Although
stated differently in § 160.93(f), the
calculation rule for a national banks and
savings associations lending limit
produces the same result. Section 32.4
provides that a national bank shall
calculate its lending limit as of (1) the
most recent of the last day of the
preceding calendar quarter (effective as
of the earlier of the date on which the
bank’s Consolidated Reports of
Condition and Income (Call Report) is
submitted or the date it is required to be
submitted) or (2) the date on which
there is a change in the bank’s capital
category (effective when the lending
limit is to be calculated.) The OCC may
require more frequent calculations for
safety and soundness reasons. The
current rule for savings associations, set
forth at § 160.93(f), provides for the
savings association to calculate its
lending limit as of the most recent
periodic report required to be filed prior
to the date of the loan unless the savings
association knows or has reason to
know of a significant change subsequent
to filing the report. Under § 160.93(f),
the most recent periodic report is the
savings association’s Call Report, which

is filed, as with national banks, for each
calendar quarter. A “significant change”
would include a change in the savings
association’s capital category. Therefore,
there is no substantive difference in
how a savings association will calculate
its lending limit under the interim final
rule.

Part 32 and § 160.93 differ in certain
respects and there are some differences
that are not being incorporated into part
32. First, the scope of part 32 is
narrower than that of § 160.93. Part 32
applies the lending limit restrictions to
loans and extensions of credit made by
national banks and their domestic
operating subsidiaries. The lending
limit restrictions in current § 160.93
apply to loans made by savings
associations and all their subsidiaries.

Question 2: Has the OCC
appropriately addressed the
applicability of the lending limit to
loans made by subsidiaries of savings
associations by narrowing the scope of
the rule to domestic operating
subsidiaries?

Second, § 160.93(f) requires savings
associations to document their lending
limit compliance if the loan is greater
than $500,000 or 5 percent of
unimpaired capital and unimpaired
surplus. The interim final rule does not
include this unique documentation
requirement in part 32. Consistent with
safe and sound banking practices,
institutions should always maintain
documentation showing compliance
with the lending limit.

The interim final rule also makes a
clarifying change to § 32.7, Residential
real estate loans, small business loans,
and small farm loans, by amending the
title of this section to reference the
“Supplemental Lending Limits
Program,” and by replacing the phrase
“special lending limits” with
“supplemental lending limits”
throughout the section. This conforms
§ 32.7 to the terminology currently used
by the OCC.

B. Section 610 of the Dodd-Frank Act

The interim final rule amends part 32
to implement section 610 of the Dodd-
Frank Act. Section 610 amends section
5200(b) of the Revised Statutes5 to
provide that the definition of “loans and
extensions of credit” includes any credit
exposure to a person arising from a
derivative transaction, repurchase
agreement, reverse repurchase
agreement, securities lending
transaction, or securities borrowing
transaction between a national bank and
the person. Section 610 also amends
section 5200(b) by adding a definition of

512 U.S.C. 84(b).

“derivative transaction” to include any
transaction that is a contract, agreement,
swap, warrant, note, or option that is
based, in whole or in part, on the value
of, any interest in, or any quantitative
measure or the occurrence of any event
relating to, one or more commodities,
securities, currencies, interest or other
rates, indices, or other assets. These
amendments are effective July 21, 2012,
two years after enactment of the Dodd-
Frank Act.

Section 610 adds to the scope and
complexity of the lending limits. To
implement these new requirements, the
interim final rule amends the definition
of “loans and extensions of credit” in
§32.2, to include certain credit
exposure arising from a derivative
transaction or a securities financing
transaction. A securities financing
transaction is defined as a repurchase
agreement, reverse repurchase
agreement, securities lending
transaction, or securities borrowing
transaction. The interim final rule also
removes current § 32.2(k)(1)(iii), which
excludes repurchase agreements for
Type I securities from the definition of
loan or extension of credit. Instead, it
adds a provision, set forth at
§32.3(c)(11) and explained below, that
exempts credit exposure arising from
securities financing transactions
involving Type I securities for all
securities financing transactions.®

The interim final rule also adds a
definition of “derivative transaction” as
new paragraph (k) of § 32.2 that mirrors
the definition added to section 5200 of
the Revised Statutes by section 610. To
complement these changes, it amends
the definition of “borrower,”
redesignated as § 32.2(b), to include a
party to whom the bank has credit
exposure arising from a derivative
transaction or a securities financing
transaction. It also amends §32.2 to add
the definitions of “credit derivative,”
“qualifying central counterparty,” and
“qualifying master netting agreement,”
all defined as in current 12 CFR part 3,
as well as “effective margining
arrangement,” “eligible credit
derivative,” and “eligible protection
provider.” These terms are used in new
§32.9, as described below.

Question 3: Are these terms
adequately defined? Are there other
terms we should define in part 32 to
help implement section 610 of the
Dodd-Frank Act?

Section 610 does not provide
guidance on how to measure the

6 We note, however, that the deletion of current
§32.2(k)(1)(iii), renumbered as § 32.2(q)(1)(vii) in
the interim final rule, is effective as of January 1,
2013, the date new § 32.3(c)(11) takes effect
pursuant to new § 32.1(d), discussed below.
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fluctuating credit exposure of derivative
transactions and securities financing
transactions for purposes of the lending
limit. In order to reduce the practical
burden of such calculations, particularly
for smaller and mid-size banks and
savings associations, the OCC is
providing different options for
measuring the appropriate exposures in
new § 32.9, as discussed below. The
OCC believes these alternatives
implement the statutory changes,
consistent with safety and soundness
and the goals of the statute, in a manner
that seeks to reduce unnecessary new
regulatory burden.

1. Derivative Transactions

The “credit exposure” arising from a
derivative transaction is commonly
viewed as the sum of the current credit
exposure on the contract or portfolio
plus some measure of potential future
exposure (PFE). Under the interim final
rule, the “current credit exposure” is
determined by the mark-to-market value
(MTM) of the derivative contract. The
current MTM is generally zero at
execution of the contract. Subsequent to
the execution of the contract, if the
MTM value is positive, then the current
credit exposure equals that MTM value.
If the MTM value is zero or negative,
than the current credit exposure is zero.
This current credit exposure
determination is the same as that
included in the capital rules at 12 CFR
part 3, Appendix A, § 3(b)(7)(A).

PFE, on the other hand, recognizes the
possibility that the MTM amount may
increase over time, based upon changes
in market factors. The PFE, when added
to the MTM amount, can be viewed as
the anticipated ceiling of credit
exposure at the execution of a derivative
transaction.

The interim final rule provides three
methods for calculating credit exposure
of derivative transactions other than
credit derivatives. Unless required to
use a specific method by the appropriate
Federal banking agency pursuant to
§ 32.9(b)(3), a national bank or savings
association may choose which of these
methods it will use. However, a national
bank or savings association must use the
same method for calculating credit
exposure arising from all derivative
transactions. Examples of these three
approaches are reflected in the
Explanatory Table that appears in
section 4 of this preamble.

Question 4:Is the requirement to use
the same method when calculating
credit exposure for all non-credit
derivative transactions appropriate?
Should institutions be allowed to use a
different method for different types of

transactions or for the same transaction
type but different parties?

Under the first method, the “Internal
Model Method,” national banks and
savings associations may model their
exposures via an internal model
approved by the OCC. Under this
method, the counterparty credit
exposure of a derivative transaction will
be measured by a model that estimates
a credit exposure amount, inclusive of
the current MTM. A bank or savings
association using this approach should
calculate its exposure by using the
internal model that it considers most
appropriate in evaluating the risk
associated with derivative transactions.
The model must have been approved for
purposes of section 53 of the Advanced
Approaches Appendices of the
appropriate Federal banking agencies’
capital rules, 12 CFR part 3, Appendix
C for national banks; 12 CFR part 167,
Appendix C for Federal savings
associations; and 12 CFR 390, subpart Z,
Appendix A for state savings
associations, or be another appropriate
model approved by the appropriate
Federal banking agency. A national
bank or savings association that elects to
calculate its credit exposure by using
the Internal Model Method will be
permitted to net credit exposure of
derivative transactions arising under the
same qualifying master netting
agreement, thereby reducing the
institution’s exposure to the borrower to
the net exposure under the master
netting agreement.

Question 5: Would it be more
appropriate to require that national
banks and savings associations use other
models instead of the one included in
part 37

Second, pursuant to § 32.9(b)(1)(ii), a
national bank or savings association
may choose to measure the credit
exposure arising from a derivative
transaction under the “Conversion
Factor Matrix Method.” Under this
method, the credit exposure will equal
and remain fixed at the PFE of the
derivative transaction, as determined at
execution of the transaction by reference
to a simple look-up table (Table 1). This
table is similar to Table B included in
the Risk-Based Capital Guidelines
Appendix of 12 CFR part 3, but has been
adjusted so that the table adequately
reflects the absence of the current MTM
component of the credit exposure of
these transactions. This approach will
be considerably less burdensome than
the Internal Model Method because
institutions would not have to establish
statistical simulations of future PFE
calculations.

Under the third method, the
Remaining Maturity Method, as set forth

in § 32.9(b)(1)(iii), the measurement of
the credit exposure incorporates both
the current MTM and the transaction’s
remaining maturity (measured in years)
as well as a fixed add-on for each year
of the transaction’s remaining life.
Specifically, this method measures
credit exposure by adding the current
MTM value of the transaction to the
product of the notional amount of the
transaction, the remaining maturity of
the transaction, and a fixed
multiplicative factor. These
multiplicative factors differ based on
product type and are determined by a
look-up table (Table 2).

The credit exposure calculated under
the Remaining Maturity Method
accounts for the diminishing maturity of
the transaction as well as the current
MTM of the transaction. Institutions
may find that any additional burden
involved with determining the MTM
under this optional method is balanced
by the fact that, depending on the MTM,
as the maturity decreases, the credit
exposure also decreases, thereby
permitting additional extensions of
credit under the lending limit.

In addition, the Remaining Maturity
Method incorporates the fact that a
negative MTM for a bank offsets the
positive contribution to exposure from
the remaining life portion of the
calculation, though the overall
calculation has a floor of zero.

Question 6: Does the calculation
under the Remaining Maturity Method
adequately measure the credit exposures
attributable to derivative transactions?
For the Conversion Factor Matrix
Method, has the OCC adjusted the
numbers in the look-up table (Table 1)
in a manner that adequately captures,
overstates, or understates the credit
exposures of these transactions?
Similarly, for the Remaining Maturity
Method, has the OCC calibrated the
values included in Table 2 correctly so
that they appropriately measure the
credit risk?

In the case of credit derivatives, in
which a national bank or savings
association buys or sells credit
protection against loss on a third-party
reference entity, a special rule applies
that is set forth in § 32.9(b)(2) of the
interim final rule. Specifically, a
national bank or savings association that
uses the Conversion Factor Matrix
Method or Remaining Maturity Method,
or that uses the Internal Model Method
without entering an effective margining
arrangement with its counterparty as
defined in § 32.2(1) of the interim final
rule, calculates the counterparty credit
exposure arising from credit derivatives
by adding the net notional value of all
protection purchased from the
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counterparty on each reference entity.
For example, Bank A buys and sells
credit protection from and to Bank B on
Firms X, Y and Z. No effective
margining arrangement exists between
the banks. Bank A’s net notional
protection purchased from Bank B is
$50 for Firm X and $100 for Firm Y.
Bank A’s net protection sold to Bank B
is $35 for Firm Z. The lending limit
exposure of Bank A to Bank B is $150.

In addition, a national bank or savings
association calculates the credit
exposure to a reference entity 7 arising
from credit derivatives by adding the
notional value of all protection sold on
the reference entity. For example, Bank
C buys and sells credit protection on
Firms 1, 2 and 3. Bank C’s notional
protection sold is $100 for Firm 1, $200
for Firm 2 and $300 for Firm 3. The
lending limit exposure of Bank C to
Firm 1 is $100, to Firm 2 is $200 and
to Firm 3 is $300.

However, the bank or savings
association may reduce its exposure to
a reference entity by the amount of any
eligible credit derivative, as defined in
§ 32.2(m), purchased on that reference
entity from an eligible protection
provider, as defined in § 32.2(0). In the
last example, if Bank C purchases
protection on Firm 3 from an eligible
protection provider in the amount of
$25 via an eligible credit derivative,
Bank C can reduce its $300 lending
limit exposure to Firm 3 to $275.

Question 7: Has the OCC
appropriately provided for exposure to
both counterparties and reference
entities?

Question 8: Should protection
purchased from eligible protection
providers by way of eligible credit
derivatives be allowed to reduce other
exposures under the lending limit, for
example, loans traditionally covered by
the lending limit and counterparty
credit exposure arising from financial
derivatives, at least where the protection
contract maturity is as long as the
maturity of the other exposure?

Although both the Internal Model
Method, the Remaining Maturity
Method, and the Conversion Factor
Matrix Method will generally be

7 Section 610 of the Dodd-Frank Act applies the
lending limit to counterparty credit exposures
arising from derivative transactions (“credit
exposure to a person arising from a * * *
transaction between the national banking
association and the person”) (emphasis added).
Section 610 (a)(1), as codified at 12 U.S.C.
84(b)(1)(C). The OCC’s authority to apply the
lending limit to exposures to reference entities in
credit derivatives derives from 12 U.S.C. 84(b)(1)(B)
(loans subject to the lending limit include “to the
extent specified by the Comptroller of the Currency,
any liability * * * to advance funds to or on behalf
of a person pursuant to a contractual
commitment”).

available to all institutions, the interim
final rule provides that the OCC, in the
case of national banks and Federal
savings associations, and the FDIC, in
the case of state savings associations,
may require use of a specific method to
calculate credit exposure if it finds that
such method is necessary to promote
the safety and soundness of the bank or
savings association.

The OCC is aware that, under the
Conversion Factor Matrix Method, the
actual MTM value at a given point in
the life of a derivative contract may
exceed the initially estimated PFE, and
that it would be possible for a bank to
make a new loan that, combined with
the actual exposure (were such exposure
based on current MTM value), could
exceed the lending limit. The OCC
believes that the risks in such case are
limited and can be addressed in the
supervisory process by examiners
appropriately responding to unsafe and
unsound concentrations, and that the
certainty and simplicity of allowing
non-complex banks and savings
associations to “lock in” the attributable
exposure at the execution of the contract
balance the possible risks.

Question 9: Has the OCC properly
reflected the different derivative
transactions undertaken by community,
mid-size, and large institutions for
purposes of application of the lending
limits? Does the rule adequately capture
the actual risks of these transactions?

2. Securities Financing Transactions

The interim final rule provides
national banks and savings associations
with two options for determining the
credit exposure of securities financing
transactions, defined as repurchase
agreements, reverse repurchase
agreements, securities lending
transactions, and securities borrowing
transactions. These methods recognize
that the size of the institution and
complexity and volume of the securities
financing transactions engaged in by the
institution may warrant different
approaches. As with derivative
transactions, unless required to use a
specific method pursuant to § 32.9(c)(2),
a national bank or savings association
may choose which of the two methods
it will use and must use this same
method for calculating credit exposure
arising from all securities financing
transactions.

Question 10:Is the requirement to use
the same method to calculate credit
exposure for all securities financing
transactions appropriate? Should
institutions be allowed to use a different
method for different types of securities
financing transactions, or for the same
transaction type but different parties?

The first option, the Internal Model
Method, provides that an institution
may calculate the credit exposure of a
securities financing transaction by using
an internal model approved by the
appropriate Federal banking agency for
purposes of § 32(d) of the Internal-
Ratings-Based Appendices of the OCC
or FDIC’s capital rules,8 as appropriate,
or any other appropriate model
approved by the appropriate Federal
banking agency.

The calculation of the credit exposure
under the second option, the Non-
Model Method, is based on the type of
securities financing transaction at issue.
As with derivative transactions, the
OCC finds that for non-complex
institutions engaged in these
transactions, the simpler approach to
measuring credit exposure in the Non-
Model Method adequately protects the
safety and soundness of the institution
while mitigating regulatory burden. The
specific method for calculating credit
exposure under the Non-Model Method
for each type of securities financing
transaction is set forth below.

Repurchase agreements and securities
lending transactions. In a repurchase
agreement, also known as a liability
repo, an institution that owns securities
borrows funds by selling the specified
securities to another party under a
simultaneous agreement to repurchase
the same securities at a specified price
and date. In a securities lending
transaction, an institution lends
securities to a counterparty (who may
use them to cover a short sale or satisfy
some other obligation). A securities loan
is collateralized, usually by cash but
sometimes by other securities. The
economics of a securities lending
transaction are identical to a repurchase
agreement when the collateral received
by the institution is cash. If the
collateral is securities, the economics
are slightly different because there is the
risk of market price changes on both the
securities loaned and the securities
received as collateral. For example, the
value of the security loaned could
increase, and the value of the collateral
received could decrease.

The interim final rule provides under
the Non-Model Method, in
§§ 32.9(c)(1)(ii)(A) and (ii)(B)(1), that for
a repurchase agreement or a securities
loan where the collateral is cash,
exposure under the lending limit will be
equal to and remain fixed at the net
current exposure, i.e., the market value
at execution of the transaction of

812 CFR part 3, Appendix C for national banks;
12 CFR part 167, Appendix C for Federal savings
associations; and 12 CFR 390, subpart Z, Appendix
A for state savings associations.
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securities transferred to the other party,
less cash received from the other party.
For securities lending transactions
where the collateral is other securities
(i.e., not cash), § 32.9(c)(1)(i1)(B)(2) of
the interim final rule provides that the
exposure will be equal to and remain
fixed at the product of the higher of the
two haircuts associated with the
securities, as determined by a look-up
table included in the regulation (Table
3), and the higher of the two par values
of the securities. The haircuts in Table
3 are consistent with the standard
supervisory market price volatility
haircuts in 12 CFR part 3, Appendix C.

Reverse repurchase agreements (asset
repos) and securities borrowing
transactions. In a reverse repurchase
agreement, also known as an asset repo,
an institution lends money to a
counterparty by purchasing a security
and agreeing to resell the security to the
counterparty at a future date. For
example, an institution may enter into
an asset repo to invest excess liquidity
or to obtain securities to use as
collateral in other transactions, or an
institution may need securities to cover
short positions or to pledge against
public funds to obtain a low-cost source
of funding.

In a typical securities borrowing
transaction, an institution needing to
borrow securities obtains the securities
from a securities lender and posts
collateral in the form of cash and/or
marketable securities with the securities
lender (or an agent acting on behalf of
the securities lender) in an amount that
fully covers the value of the securities
borrowed plus an additional margin,
usually ranging from two to five
percent. The economics of a securities
borrowing transaction are identical to a
reverse repurchase agreement (asset
repo) when the collateral posted by the
institution is cash.

Under the Non-Model Method,
§§32.9(c)(1)(ii)(C) and (c)(1)(ii)(D)(1) of
the interim final rule provide that the
credit exposure arising from a reverse
repurchase agreement or a securities
borrowing transaction where the
collateral is cash will equal and remain
fixed at the product of the haircut
associated with the collateral received,
as determined in Table 3, and the
amount of cash transferred to the other
party. Section 32.9(c)(1)(ii)(D)(2)
provides that the credit exposure arising
from a securities borrowed transaction
where the collateral is other securities
(i.e., not cash) shall equal and remain
fixed at the product of the higher of the
two haircuts associated with the
securities, as determined in Table 3, and
the higher of the two par values of the
securities.

Question 11: Are the look-up tables
provided in the rule appropriate? Would
another look-up table included in 12
CFR part 3 be more appropriate? Do the
numbers included in Table 1 adequately
capture the credit exposure of the
transactions in question?

Provision applicable to all securities
financing transactions—Type I
securities. New § 32.3(c)(11) of the
interim final rule excepts from the
lending limit credit exposures arising
from securities financing transactions in
which the securities being financed are
certain government securities,
specifically, Type I securities, as
defined in 12 CFR 1.2(j), in the case of
national banks; or securities listed in
section 5(c)(1)(C), (D), (E), and (F) of
HOLA and general obligations of a state
or subdivision as listed in section
5(c)(1)(H) of HOLA, 12 U.S.C.
1464(c)(1)(C), (D), (E), (F), and (H), in
the case of savings associations.® This
exception is appropriate because these
transactions typically involve less risk
and involve securities in which national
banks and savings associations may
invest under 12 U.S.C. 24 (Seventh) and
section 5(c)(1) of the HOLA, as
appropriate, without limit. This
treatment follows the treatment of
reverse repurchase agreements in
current part 32, under which such
transactions are treated as loans subject
to an exception for transactions relating
to Type I securities as defined in 12 CFR
part 1. This exception may reduce

9For national banks, a Type I security means: (1)
Obligations of the United States; (2) obligations
issued, insured, guaranteed by a department or an
agency of the United States Government, if the
obligation, insurance, or guarantee commits the full
faith and credit of the United States for the
repayment of the obligation; (3) obligations issued
by a department or agency of the United States, or
an agency or political subdivision of a state of the
United States, that represent an interest in a loan
or a pool of loans made to third parties, if the full
faith and credit of the United States has been
validly pledged for the full and timely payment of
interest on, and principal of, the loans in the event
of non-payment by the third party obligor(s); (4)
general obligations of a state of the United States
or any political subdivision thereof; and municipal
bonds if the national bank is well capitalized; (5)
obligations authorized under 12 U.S.C. 24 (Seventh)
as permissible for a national bank to deal in,
underwrite, purchase, and sell for the bank’s own
account, including qualified Canadian government
obligations; and (6) other securities the OCC
determines to be eligible as Type I securities under
12 U.S.C. 24 (Seventh). See section 24 (Seventh) of
the Revised Statutes, 12 U.S.C. 24 (Seventh) and 12
CFR 1.2(j). For Federal savings associations, these
investments include obligations of, or fully
guaranteed as to principal and interest by, the
United States; investments in securities of the
Federal Home Loan Banks, the Federal Home Loan
Mortgage Corporation, the Federal National
Mortgage Association, the Government National
Mortgage Association, or any agency of the United
States; and investments in obligations issued by any
state or political subdivision thereof. See section
5(c)(1) of the HOLA, 12 U.S.C. 1464(c)(1).

regulatory burden for community and
midsize institutions because it is
relatively uncommon for these
institutions to engage in a securities
financing transaction involving non-
type I securities and non-5(c)(1)
securities.1°

(3) Mandatory use of model. Finally,
as with derivative transactions,

§ 32.9(c)(2) provides that the OCC or
FDIC, as appropriate, may require a
national bank or savings association to
use a specific method to calculate the
credit exposure of securities financing
transactions if the OCC or FDIC finds
that this method is necessary to promote
the safety and soundness of the bank or
savings association.

Question 12: Has the OCC properly
accounted for the different securities
financing transactions in institutions of
different size and complexity? Does the
rule adequately capture the actual risks
of these transactions?

Question 13: Please comment on the
provision that provides the OCC and
FDIC with authority to require
modeling. Is this discretion
appropriately described?

3. Provisions Applicable to Both
Derivative Transactions and Securities
Financing Transactions

Unless described above, all provisions
of part 32 will apply to credit exposures
arising from a derivative transaction or
a securities financing transaction,
including the lending limit calculation
rules of § 32.4 and the combination
rules of § 32.5. In addition, the interim
final rule adds the following provisions
to part 32 that apply only to derivative
transactions or securities financing
transactions.

Exception. The interim final rule
amends § 32.3(c) to add intraday credit
exposures arising from a derivative
transaction or securities financing
transaction as an additional exception to
the lending limits for national banks
and savings associations. This exception
will help minimize the impact of the
interim final rule on the payment and
settlement of financial transactions and
is consistent with the current
application of national bank lending
limits to certain transactions.1?

Question 14:Is the intraday exception
appropriate? Should the OCC exempt
other types of intraday exposures?

10 See current § 32.2(k)(1)(iii). As noted above, the
interim final rule deletes § 32.2(k)(1)(iii)
(renumbered by the interim final rule as
(§ 32.2(q)(1)(vii)) as we have added new
§32.3(c)(11).

11'We note that the lending limit rules have long
provided that an intraday overdraft and a sale of
Federal funds with a maturity of one day or less are
not subject to the lending limit. See 12 CFR
32.2(k)(1)(v), (vi) of the current rule.
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Should the OCC provide for other
exemptions for credit exposures arising
from derivative transactions or
securities financing transactions? Why?
Nonconforming Loans and Extensions
of Credit. The interim final rule adds a
new paragraph (a)(3) to § 32.6 to provide
that a credit exposure arising from a
derivative transaction or securities
financing transaction and determined by
the Internal Model Method specified in
§32.9(b)(1)(i) or § 32.9 (d)(3),
respectively, will not be deemed a
violation of the lending limits statute or
regulation and will be treated as
nonconforming if the extension of credit

was within the national bank’s or
savings association’s legal lending limit
at execution and is no longer in
conformity because the exposure has
increased since execution.

Question 15: The interim final rule
does not address the applicability of the
lending limit rules to a national bank’s

credit exposure of these obligations
should be measured.

Question16: Should the lending limit
calculation rules set forth at § 32.4 or
the combination rules set forth at § 32.5
be adjusted or changed in any way given
the addition of credit exposures arising
from derivative and securities financing
transactions to part 32 as new categories

or savings association’s contingent
obligation under derivative
clearinghouse rules to advance funds to
a clearinghouse guaranty fund. Please
comment on whether and to what extent
part 32 should to apply to these
obligations and if applicable, how the

of extensions of credit?

4. Explanatory Table

The table below is provided to aid in
understanding the interim final rule. It
is not a substitute for the interim final

rule itself.

Transaction type What happens?

Credit risk

Transaction purpose

Credit exposure

Example

Banks execute interest
rate and other swaps
by signing a trans-
action confirmation,
which becomes part of
an ISDA Master Agree-
ment.

Interest Rate Swap ..........

If the bank receives a
fixed rate, it has a
mark-to-market (MTM)
gain if interest rates
fall. That represents a
current credit exposure
(CCE).

If the bank pays a fixed
rate, it has a MTM gain
if rates rise. A MTM
gain is CCE.

Beyond current expo-
sure, the bank has a
risk of potential future
exposure (PFE), i.e.,
the amount the CCE
might become over
time.

Banks do interest rate
swaps to convert cash
flows from fixed to
floating, or vice versa.

Banks that have an ap-
proved model can
choose to use the
model to determine the
attributable credit ex-
posure.

Institutions can lock-in, or
fix, attributable credit
exposure at the poten-
tial future exposure
(PFE) on day 1 by sim-
ply multiplying notional
principal amount by a
conversion factor pro-
vided in table. No re-
quirement to calculate
daily mark-to-market or
re-calculate PFE.

Non-modeled bank:

Bank A without an ap-
proved model executes
a $10 million, 5-year,
interest rate swap. It
receives a fixed rate
and pays floating. The
PFE factor for this
swap is 1.5%. Bank A
“locks-in” attributable
exposure of $150,000
($10 million x 1.5%),
the day-one PFE
amount Under remain-
ing maturity method:
Bank A enters a 5-year
interest rate swap with
notional value of
$100,000 and MTM of
zero at execution. At
execution, Bank A’s
exposure is $7,500 ($0
+ ($100,000 x 5 x
1.5%)). In year 2, Bank
A makes loan to
counterparty of interest
rate swap. At this time,
MTM of swap is
$1,000. Bank A’s lend-
ing limit exposure is
$5,500 ($1,000 +
($100,000 x 3 x
1.5%)). If the MTM of
the swap in year 2 is
negative $1,000, Bank
A’s lending limit expo-
sure for the swap is
$3,500 (—$1,000 +
($100,000 x 3 x
1.5%)). If the MTM of
the swap in year 2 is
negative $10,000.
Bank A’s lending limit
exposure for the swap
is zero (—$10,000 +
($100,000 x 3 x 1.5%)
= negative $5,500
which is less than
zero; zero is the floor
for the calculated ex-
posure).
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Transaction type

What happens?

Credit risk

Transaction purpose

Credit exposure

Example

Credit Derivative

Reverse Repo (bank
asset).

Repo (bank liability)

Banks buy or sell protec-
tion on a reference en-
tity (RE). Protection
buyers are hedging
risk; protection sellers
are taking on risk (e.g.,
using the CDS expo-
sure as a loan sub-
stitute).

Lend cash against collat-
eral.

Borrow cash against col-
lateral.

The protection seller is
exposed to default
and/or credit deteriora-
tion of the RE. It will
make a payment upon
default of the RE.

The protection buyer is
exposed to the
counterparty risk of the
dealer; the buyer ex-
pects payment from
the dealer if there is a
default.

Collateral value falls

Collateral value rises

Transactions such as
credit default swaps
allow institutions to sell
credit protection (i.e.,
assume credit risk)
against loss on a third-
party reference entity.
Protection sellers often
use CDS as loan sub-
stitutes.

Protection buyers typi-
cally use credit deriva-
tives to hedge credit
exposures in their loan
portfolios.

Provide secured financ-
ing; invest funds; run a
dealer matched book.

Finance inventory; run a
dealer matched book.

To Counterparty: Banks
that model derivatives
exposures (see above)
determine the attrib-
utable exposure based
on the model provided
there is an effective
margining arrange-
ment. Banks that use
the conversion factor
approach (see above)
or that model but do
not have an effective
margining arrangement
calculate the attrib-
utable exposure as the
sum of all net notional
protection purchased
amounts across ref-
erence entities To Ref-
erence Entities: Banks
calculate the exposure
as the net notional pro-
tection sold amount.
The bank may reduce
this amount by the
amount of any eligible
credit derivative pur-
chased on that ref-
erence entity from an
eligible protection pro-
vider.

Attributable credit expo-
sure for lending limit
purposes is the prod-
uct of the haircut asso-
ciated with the collat-
eral received and the
amount of cash trans-
ferred.

Attributable credit expo-
sure for lending limit
purposes is the dif-
ference between the
market value of securi-
ties transferred less
cash received (i.e., the
net current credit expo-
sure).

Modeled bank with effec-
tive margining arrange-
ment: Bank A buys
and sells credit protec-
tion from and to Bank
B on Firms X, Y and Z.
There is an effective
margining arrangement
between the banks.
Banks A and B use
their models to deter-
mine their counterparty
credit exposures

Non-modeled bank or
bank without effective
margining arrange-
ment: Bank A buys
and sells credit protec-
tion from and to Bank
B on Firms X, Y and Z.
Bank A’s net notional
protection purchased
from Bank B is $50 for
Firm X and $100 for
Firm Y. Bank A’s net
protection sold to Bank
B is $35 for Firm Z.
The lending limit expo-
sure of Bank A to Bank
B is $150.

Bank C buys and sells
credit protection on
Firms 1, 2, and 3.
Bank C’s notional pro-
tection sold is $100 for
Firm 1, $200 for Firm 2
and $300 for Firm 3.
The lending limit expo-
sure of Bank C to Firm
1is $100, to Firm 2 is
$200 and to Firm 3 is
$300. If Bank C pur-
chases protection on
Firm 3 from an eligible
protection provider in
the amount of $25 via
an eligible credit deriv-
ative, Bank C can re-
duce its $300 lending
limit exposure to Firm
3 to $275.

Non-modeled bank: Lend
$100 secured by secu-
rities worth $102 that
have haircut of 5%.
LLL exposure is $5
($100 x 5%).

Non-modeled bank: Bank
executes a repo in
which it borrows $100,
pledging securities
worth $102. Attrib-
utable exposure is $2,
the amount of net cur-
rent credit exposure.
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Transaction type What happens?

Credit risk Transaction purpose

Credit exposure

Example

Securities Borrowed
(bank asset).

Lend cash against collat-
eral.

Securities Loaned (bank
liability).

Borrow cash against col-
lateral.

Obtain collateral to cover
a short position.

Collateral value falls

Collateral value rises Generate income ............

If cash is collateral, treat
the same as reverse
repo: Attributable credit
exposure for lending
purposes is the prod-
uct of the haircut asso-
ciated with the collat-
eral received and the
amount of cash trans-
ferred.

If collateral is securities:
Attributable credit ex-
posure for lending limit
purposes is the prod-
uct of the higher of the
two haircuts associated
with the two securities
and the higher of the
two par values of the
securities.

If collateral received is
cash, treat the same
as a repo: The attrib-
utable credit exposure
for lending limit pur-
poses is the net cur-
rent credit exposure.

If the collateral received
is other securities: The
attributable credit ex-
posure for lending limit
purposes is the prod-
uct of the higher of the
two haircuts associated
with the two securities
and the higher of the
two par values of the
securities.

Non-modeled bank, cash
as collateral:

Bank borrows a $100 par
value security that has
a fair value of $102.
The bank pledges
$100 in cash. The hair-
cut associated with the
security is 5%. The at-
tributable exposure is
$5 ($100 x 5%).

Non-modeled bank, se-
curities as collateral.

Bank borrows a $100 par
value security (with fair
value $101) and
pledges a security with
a par value of $100.
The fair value of the
security pledged is
$102. The haircut on
the borrowed security
is 2% and the haircut
on the pledged security
is 5%. The attributable
exposure is $5 ($100 x
5%), based upon the
higher of the two secu-
rity haircuts and the
higher of the two par
values (here the par
values were the same).

Non-modeled bank, cash
as collateral: Bank
lends a $102 security
(par value of $100)
and receives $100 in
cash collateral. Attrib-
utable exposure is $2,
the net current credit
exposure

Non-modeled bank, se-
curities as collateral:
Bank lends a $100 par
value security (fair
value $101) and re-
ceives another security
as collateral. The col-
lateral has a $100 par
value (and $102 fair
value). The haircut on
the loaned and bor-
rowed securities are
2% and 5% respec-
tively. Attributable ex-
posure is $5, based
upon the higher of the
two security haircuts
and the higher of the
two par values (here
the par values were
the same).

III. Effective and Compliance Dates

This interim final rule is effective on
July 21, 2012. Pursuant to the
Administrative Procedure Act (APA), at
5 U.S.C. 553(b)(B), notice and comment
are not required prior to the issuance of
a final rule if an agency, for good cause,
finds that “notice and public procedure
thereon are impracticable, unnecessary,
or contrary to the public interest.”

The amendments made by section 610
of the Dodd-Frank Act are effective on

July 21, 2012.12 These amendments are
not self-executing, however, in that they
do not provide national banks and
savings associations with the
methodology necessary to comply with
the new requirements they impose.

The OCC’s approach to
implementation of these standards is
related to, and our rulemaking in this
respect has been informed by, proposals
made by other agencies to implement
provisions of the Dodd-Frank Act

12Dodd-Frank Act, section 610(c).

raising similar issues and the comments
received by other agencies in
connection with such rulemakings.13
Consideration of this information was
appropriate in connection with the
OCC’s implementation of the
amendments made by section 610 of the

Dodd-Frank Act.

13 E.g., the Federal Reserve Board’s rulemaking
implementing section 165(e) of the Dodd Frank Act
(single counterparty credit exposures of large bank
holding companies and certain nonbank financial
companies (covered companies)), 77 FR 594 (Jan. 5,
2012).
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Based on consideration of the
information thereby available, this
interim final rule provides clarity
regarding the OCC’s application of the
requirements of section 610. The OCC
finds that, under these circumstances,
prior notice and comment are
impracticable and that the public
interest is best served by making the
rule effective on the same day as the
amendments made by section 610 of the
Dodd-Frank Act are effective.
Otherwise, national banks and savings
associations would be subject to
unpredictable assertions of
interpretations of the scope and
application of the new requirements of
section 610 that could result in
applications of section 610 contrary to
the OCC'’s interpretation of that section.

For these same reasons, with respect
to the amendments implementing
section 610 of the Dodd-Frank Act, the
OCC finds good cause to dispense with
the delayed effective date otherwise
required by section 302 of the Riegle
Community Development and
Regulatory Improvement Act of 1994
(RCDRIA), 12 U.S.C. 4802.14

The OCC recognizes, however, that
national banks and savings associations
will need time to conform their
operations to the amendments
implementing section 610 as applied by
the OCC. The interim final rule,
therefore, includes at § 32.1(d) a
temporary exception from the lending
limit rules for extensions of credit
arising from derivative transactions or
securities financing transactions, until
January 1, 2013. This exception is
issued pursuant to section 5200(d)(1) of
the Revised Statutes, 12 U.S.C. 84(d)(1),
which authorizes the OCC to prescribe
rules to administer and carry out the
purposes of the lending limit statute,
including rules to establish limits or
requirements other than those specified
in the statute for particular classes or
categories of loans or extensions of
credit. As a result of this exception,
institutions will not be required to
comply with amendments in the interim
final rule implementing section 610 of
the Dodd Frank Act until January 1,
2013. As a practical matter, the
temporary exception afforded by the
interim final rule fulfills the same
objectives as a delayed effective date,
that is, providing affected institutions

14 The RCDRIA requires that, subject to certain
exceptions, regulations imposing additional
reporting, disclosure, or other requirements on
insured depository institutions take effect on the
first day of the calendar quarter after publication of
the final rule. This effective date requirement does
not apply if the agency finds for good cause that the
regulation should become effective before such
time.

with time to adjust their systems and
procedures to come into compliance
with new requirements.
Notwithstanding this exception to the
particular new lending limits
provisions, the OCC retains full
authority to address credit exposures
that present undue concentrations on a
case-by-case basis through our existing
safety and soundness authorities.

In addition to the amendments
required to implement section 610, this
rulemaking also contains amendments
that are necessary to consolidate the
lending limit rules applicable to
national banks and savings associations.
As indicated previously, the integration
amendments included in this interim
final rule do not impose any new
reporting, disclosure, or other
requirements on national banks or
savings associations. To the extent that
the interim final rule differs from the
current lending limit rules, these
differences reduce compliance
requirements. Accordingly, good cause
exists to make these amendments
effective without prior notice and
comment. For the same reasons, the
RCDRIA does not apply to the
integration-related amendments made
by this interim final rule.

We note that after the 45-day
comment period, the OCC may amend
this interim final rule based on
comments received. If any such
amendments are required, we will issue
a final rule as expeditiously as possible,
and will adjust the compliance date if,
and as, necessary.

IV. Solicitation of Comments

In addition to the specific requests for
comment outlined in this
SUPPLEMENTARY INFORMATION section, the
OCC is interested in receiving
comments on all aspects of this interim
final rule. In particular, we request
suggestions on ways to streamline this
rule and reduce regulatory burden while
still accomplishing the objectives that
the rule seeks to achieve.

V. Regulatory Analysis
Regulatory Flexibility Act Analysis

Pursuant to the Regulatory Flexibility
Act (RFA),?5 5 U.S.C. 603, an agency
must prepare a regulatory flexibility
analysis for all proposed and final rules
that describe the impact of the rule on
small entities, unless the head of an
agency certifies that the rule will not
have ““a significant economic impact on
a substantial number of small entities.”
However, the RFA applies only to rules
for which an agency publishes a general

15 Public Law 96-354, Sept. 19, 1980.

notice of proposed rulemaking pursuant
to 5 U.S.C. 553(b).16 Pursuant to the
APA at 5 U.S.C. 553(b)(B), general
notice and an opportunity for public
comment are not required prior to the
issuance of a final rule when an agency,
for good cause, finds that “notice and
public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.” As discussed
above, the OCC has determined for good
cause that the APA does not require
general notice and public comment on
this interim final rule and, therefore, we
are not publishing a general notice of
proposed rulemaking. Thus, the RFA
does not apply to this interim final rule.

Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995, Public
Law 104—4 (2 U.S.C. 1532) (Unfunded
Mandates Act), requires that an agency
prepare a budgetary impact statement
before promulgating any rule likely to
result in a Federal mandate that may
result in the expenditure by state, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any one year. If a budgetary
impact statement is required, § 205 of
the Unfunded Mandates Act also
requires an agency to identify and
consider a reasonable number of
regulatory alternatives before
promulgating a rule. The OCC has
determined that there is no Federal
mandate imposed by this rulemaking
that may result in the expenditure by
state, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any one year.
Accordingly, final rule is not subject to
§ 202 of the Unfunded Mandates Act.

Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act (PRA)
of 1995 (44 U.S.C. 3501-3521), the OCC
may not conduct or sponsor, and a
respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. This rule contains information
collection requirements under the PRA,
which have been previously approved
by OMB under OMB Control No. 1557—
0221. The requirements under this
collection remain unchanged except for
the addition of savings associations as
respondents. This information
collection will be amended through a
non-substantive change to include the
burden for savings associations.

165 U.S.C. 603(a), 604(a).
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List of Subjects
12 CFR Part 32

National banks, Reporting and
recordkeeping requirements.

12 CFR Part 159

Reporting and recordkeeping
requirements, Savings associations.

12 CFR Part 160

Consumer protection, Investments
Mortgages, Reporting and recordkeeping
requirements, Savings associations,
Securities.

For the reasons set forth in the
preamble, chapter I of title 12 of the
Code of Federal Regulations is amended
as follows:

PART 32—LENDING LIMITS

m 1. The authority citation for part 32 is
revised to read as follows:

Authority: 12 U.S.C. 1 et seq., 84, 93a,
1462a, 1463, 1464(u), and 5412(b)(2)(B).

m 2. Section 32.1 is amended by:
m a. Revising paragraphs (a) and (c)(1)
through (c)(3);
m b. In paragraph (b), adding the phrase
“and savings associations” after the
word “banks’’;
m c. In paragraph (c)(4), adding the
phrase “, savings associations,” after the
word “banks’’; and
m d. Adding new paragraph (d).

The revisions and addition read as
follows:

§32.1 Authority, purpose and scope.

(a) Authority. This part is issued
pursuant to 12 U.S.C. 1 et seq., 12 U.S.C.
84, 93a, 1462a, 1463, 1464(u), and
5412(b)(2)(B).

* * * * *

(c) Scope. (1) Except as provided by
paragraph (d) of this section, this part
applies to all loans and extensions of
credit made by national banks, savings
associations, and their domestic
operating subsidiaries. For purposes of
this part, the term ‘“‘savings association”
includes Federal savings associations
and state savings associations, as those
terms are defined in 12 U.S.C. 1813(b).
This part does not apply to loans or
extensions of credit made by a national
bank, a savings association, and their
domestic operating subsidiaries to the
bank’s or savings association’s:

(i) Affiliates, as that term is defined in
12 U.S.C. 371¢(b)(1) and (e), as
implemented by 12 CFR 223.2(a)
(Regulation W);

(ii) The bank’s or savings association’s
operating subsidiaries;

(iii) Edge Act or Agreement
Corporation subsidiaries; or

(iv) Any other subsidiary consolidated
with the bank or savings association
under Generally Accepted Accounting
Principles (GAAP).

(2) The lending limits in this part are
separate and independent from the
investment limits prescribed by 12
U.S.C. 24 (Seventh) or 12 U.S.C. 1464(c),
as applicable, and 12 CFR parts 1 and
160.30, and a national bank or savings
association may make loans or
extensions of credit to one borrower up
to the full amount permitted by this part
and also hold eligible securities of the
same obligor up to the full amount
permitted under 12 U.S.C. 24 (Seventh)
or 12 U.S.C. 1464(c), as applicable, and
12 CFR part 1 and 12 CFR 160.30.

(3) Loans and extensions of credit to
executive officers, directors and
principal shareholders of national
banks, savings associations, and their
related interests are subject to limits
prescribed by 12 U.S.C. 375a and 375b
in addition to the lending limits
established by 12 U.S.C. 84 or 12 U.S.C.
1464(u) as applicable, and this part.

* * * * *

(d) Temporary exception. The
requirements of this part shall not apply
to the credit exposure arising from a
derivative transaction or securities
financing transaction until January 1,
2013.

m 3. Section 32.2 is amended by:
m a. Redesignating paragraphs (a)
through (t) as follows:

Old paragraph(s) New paragraph(s)

(b) through (h)
)
(n)
(p) through (r)
)

(a) through (g)
(h)

(i)
(i) through ()
(m)

(n) and (o)

(p) and (q)
(r) through (t)

(v) and (w)
(y) and (z)
(bb) through (dd)

m b. Adding new paragraphs (a), (i), (k),
(1), (m), (o), (s), (u), (x), and (aa) to read
as follows;

m c. Revising newly designated
paragraphs (b), (c), (n) introductory text,
(n)(1), and (q) to read as set forth below;
m d. In newly designated paragraphs (d)
and (f) removing the word “bank” and
adding in its place the phrase “national
bank or savings association”’;

m e. In newly designated paragraph (g):
m i. In the introductory text, removing
the word “bank’s” and adding in its
place the phrase “national bank’s or
savings association’s”’;

m ii. In paragraphs (g)(1)(i) and (g)(2),
adding the phrase “or savings
association” after the word ““bank”; and
m iii. In paragraphs (g)(1)(iii) and
(g)(1)(iv), removing the phrases

“paragraph (m)” and “paragraph (s)”
and adding in its place the phrases
“paragraph (t)” and ‘““paragraph (cc)”,
respectively;
m f. In newly designated paragraph
(n)(2), removing the word “bank’s” and
adding in its place the phrase “national
bank’s or savings association’s”’;
m g. In newly designated paragraph (p),
removing the word “banks’” and adding
in its place the phrase “national banks
or savings associations”’; and
m h. In newly designated paragraph (t):
m i. In the introductory text and
paragraph (t)(1), remove the phrase
“within the bank’s”” and adding in its
place the phrase “within the national
bank’s or savings association’s”,
wherever it appears;
m ii. In paragraph (t)(1), removing the
phrase “made, the bank’ and adding in
its place the phrase “made, the bank or
savings association”’;
m iii. In paragraphs (t)(1) and (2), adding
after the word ““bank’s” the phrase “‘or
savings association’s”, wherever it
appears;
m iv. In paragraph (t)(1), removing the
phrase “paragraph (k)(2)(vi)” and
adding in its place the phrase
“paragraph (q)(2)(vi); and
m v. In the first sentence of paragraph
(t)(2), removing the word “bank” and
adding in its place the phrase “national
bank or savings association”.

The additions and revisions read as
follows.

§32.2 Definitions.

(a) Appropriate Federal banking
agency has the same meaning as in 12
U.S.C. 1813(q).

(b) Borrower means a person who is
named as a borrower or debtor in a loan
or extension of credit; a person to whom
a national bank or savings association
has credit exposure arising from a
derivative transaction or a securities
financing transaction, entered by the
bank or savings association; or any other
person, including a drawer, endorser, or
guarantor, who is deemed to be a
borrower under the ‘“‘direct benefit” or
the “common enterprise” tests set forth
in §32.5.

(c) Capital and surplus means—

(1) A national bank’s or savings
association’s Tier 1 and Tier 2 capital
calculated under the risk-based capital
standards applicable to the institution
as reported in the bank’s or savings
association’s Consolidated Reports of
Condition and Income (Call Report);
plus

(2) The balance of a national bank’s or
savings association’s allowance for loan
and lease losses not included in the
bank’s or savings association’s Tier 2
capital, for purposes of the calculation
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of risk-based capital described in
paragraph (c)(1) of this section, as
reported in the bank’s or savings

association’s Call Report.
* * * * *

(i) Credit derivative has the same
meaning as this term has in 12 CFR Part
3, Appendix C, Section 2.

* * * * *

(k) Derivative transaction includes
any transaction that is a contract,
agreement, swap, warrant, note, or
option that is based, in whole or in part,
on the value of, any interest in, or any
quantitative measure or the occurrence
of any event relating to, one or more
commodities, securities, currencies,
interest or other rates, indices, or other
assets.

(1) Effective margining arrangement
means a master legal agreement
governing derivative transactions
between a bank or savings association
and a counterparty that requires the
counterparty to post, on a daily basis,
variation margin to fully collateralize
that amount of the bank’s net credit
exposure to the counterparty that
exceeds $1 million created by the
derivative transactions covered by the
agreement.

(m) Eligible credit derivative means a
single-name credit derivative or a
standard, non-tranched index credit
derivative provided that:

(1) The derivative contract meets the
requirements of an eligible guarantee, as
defined in 12 CFR part 3, Appendix C,
and has been confirmed by the
protection purchaser and the protection
provider;

(2) Any assignment of the derivative
contract has been confirmed by all
relevant parties;

(3) If the credit derivative is a credit
default swap, the derivative contract
includes the following credit events:

(i) Failure to pay any amount due
under the terms of the reference
exposure, subject to any applicable
minimal payment threshold that is
consistent with standard market
practice and with a grace period that is
closely in line with the grace period of
the reference exposure; and

(ii) Bankruptcy, insolvency, or
inability of the obligor on the reference
exposure to pay its debts, or its failure
or admission in writing of its inability
generally to pay its debts as they
become due and similar events;

(4) The terms and conditions dictating
the manner in which the derivative
contract is to be settled are incorporated
into the contract;

(5) If the derivative contract allows for
cash settlement, the contract
incorporates a robust valuation process

to estimate loss with respect to the
derivative reliably and specifies a
reasonable period for obtaining post-
credit event valuations of the reference
exposure;

(6) If the derivative contract requires
the protection purchaser to transfer an
exposure to the protection provider at
settlement, the terms of at least one of
the exposures that is permitted to be
transferred under the contract provides
that any required consent to transfer
may not be unreasonably withheld; and

(7) If the credit derivative is a credit
default swap, the derivative contract
clearly identifies the parties responsible
for determining whether a credit event
has occurred, specifies that this
determination is not the sole
responsibility of the protection
provider, and gives the protection
purchaser the right to notify the
protection provider of the occurrence of
a credit event.

(n) Eligible national bank or eligible
savings association means a national
bank or saving association that:

(1) Is well capitalized as defined in
the prompt corrective action rules

applicable to the institution; and
* * * * *

(o) Eligible protection provider means:

(1) A sovereign entity (a central
government, including the U.S.
government; an agency; department;
ministry; or central bank);

(2) The Bank for International
Settlements, the International Monetary
Fund, the European Central Bank, the
European Commission, or a multilateral
development bank;

(3) A Federal Home Loan Bank;

(4) The Federal Agricultural Mortgage
Corporation;

(5) A depository institution, as
defined in section 3 of the Federal
Deposit Insurance Act, 12 U.S.C.
1813(c);

(6) A bank holding company, as
defined in section 2 of the Bank Holding
Company Act, as amended, 12 U.S.C.
1841;

(7) A savings and loan holding
company, as defined in section 10 of the
Home Owners’ Loan Act, 12 U.S.C.
1467a;

(8) A securities broker or dealer
registered with the SEC under the
Securities Exchange Act of 1934, 15
U.S.C. 780 et seq.;s

(9) An insurance company that is
subject to the supervision of a State
insurance regulator;

(10) A foreign banking organization;

(11) A non-U.S.-based securities firm
or a non-U.S.-based insurance company
that is subject to consolidated
supervision and regulation comparable

to that imposed on U.S. depository
institutions, securities broker-dealers, or
insurance companies; and

(12) A qualifying central counterparty;

* * * * *

(q) Loans and extensions of credit
means a national bank’s or savings
association’s direct or indirect advance
of funds to or on behalf of a borrower
based on an obligation of the borrower
to repay the funds or repayable from
specific property pledged by or on
behalf of the borrower; and any credit
exposure, as determined pursuant to
§ 32.9, arising from a derivative
transaction or a securities financing
transaction.

(1) Loans or extensions of credit for
purposes of 12 U.S.C. 84 or 12 U.S.C.
1464(u), as applicable, and this part
include—

(i) A contractual commitment to
advance funds, as defined in paragraph
(g) of this section;

(ii) A maker or endorser’s obligation
arising from a national bank’s or savings
association’s discount of commercial
paper;

(iii) A national bank’s or savings
association’s purchase of third-party
paper subject to an agreement that the
seller will repurchase the paper upon
default or at the end of a stated period.
The amount of the bank’s or savings
association’s loan is the total unpaid
balance of the paper owned by the bank
or savings association less any
applicable dealer reserves retained by
the bank or savings association and held
by the bank or savings association as
collateral security. Where the seller’s
obligation to repurchase is limited, the
bank’s or savings association’s loan is
measured by the total amount of the
paper the seller may ultimately be
obligated to repurchase. A national
bank’s or savings association’s purchase
of third party paper without direct or
indirect recourse to the seller is not a
loan or extension of credit to the seller;

(iv) An overdraft, whether or not
prearranged, but not an intra-day
overdraft for which payment is received
before the close of business of the
national bank or savings association that
makes the funds available;

(v) The sale of Federal funds with a
maturity of more than one business day,
but not Federal funds with a maturity of
one day or less or Federal funds sold
under a continuing contract;

(vi) Loans or extensions of credit that
have been charged off on the books of
the national bank or savings association
in whole or in part, unless the loan or
extension of credit—

(A) Is unenforceable by reason of
discharge in bankruptcy;
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(B) Is no longer legally enforceable
because of expiration of the statute of
limitations or a judicial decision; or

(C) Is no longer legally enforceable for
other reasons, provided that the bank or
savings association maintains sufficient
records to demonstrate that the loan is
unenforceable; and

(vii) A national bank’s or savings
association’s purchase of securities
subject to an agreement that the seller
will repurchase the securities at the end
of a stated period, but not including a
national bank’s or savings association’s
purchase of Type I securities, as defined
in part 1 of this chapter, subject to a
repurchase agreement, where the
purchasing bank or savings association
has assured control over or has
established its rights to the Type I
securities as collateral.

(2) The following items do not
constitute loans or extensions of credit
for purposes of 12 U.S.C. 84 or 12 U.S.C.
1464(u), as applicable, and this part—

(i) Additional funds advanced for the
benefit of a borrower by a national bank
or savings association for payment of
taxes, insurance, utilities, security, and
maintenance and operating expenses
necessary to preserve the value of real
property securing the loan, consistent
with safe and sound banking practices,
but only if the advance is for the
protection of the bank’s or savings
association’s interest in the collateral,
and provided that such amounts must
be treated as an extension of credit if a
new loan or extension of credit is made
to the borrower;

(ii) Accrued and discounted interest
on an existing loan or extension of
credit, including interest that has been
capitalized from prior notes and interest
that has been advanced under terms and
conditions of a loan agreement;

(iii) Financed sales of a national
bank’s or savings association’s own
assets, including Other Real Estate
Owned, if the financing does not put the
bank or savings association in a worse
position than when the bank or savings
association held title to the assets;

(iv) A renewal or restructuring of a
loan as a new “loan or extension of
credit,” following the exercise by a
national bank or savings association of
reasonable efforts, consistent with safe
and sound banking practices, to bring
the loan into conformance with the
lending limit, unless new funds are
advanced by the national bank or
savings association to the borrower
(except as permitted by § 32.3(b)(5)), or
a new borrower replaces the original
borrower, or unless the appropriate
Federal banking agency determines that
a renewal or restructuring was
undertaken as a means to evade the

bank’s or savings association’s lending
limit;

(v) Amounts paid against uncollected
funds in the normal process of
collection; and

(vi)(A) That portion of a loan or
extension of credit sold as a
participation by a national bank or
savings association on a nonrecourse
basis, provided that the participation
results in a pro rata sharing of credit risk
proportionate to the respective interests
of the originating and participating
lenders. Where a participation
agreement provides that repayment
must be applied first to the portions
sold, a pro rata sharing will be deemed
to exist only if the agreement also
provides that, in the event of a default
or comparable event defined in the
agreement, participants must share in
all subsequent repayments and
collections in proportion to their
percentage participation at the time of
the occurrence of the event.

(B) When an originating national bank
or savings association funds the entire
loan, it must receive funding from the
participants before the close of business
of its next business day. If the
participating portions are not received
within that period, then the portions
funded will be treated as a loan by the
originating bank or savings association
to the borrower. If the portions so
attributed to the borrower exceed the
originating bank’s or savings
association’s lending limit, the loan may
be treated as nonconforming subject to
§ 32.6, rather than a violation, if:

(1) The originating national bank or
savings association had a valid and
unconditional participation agreement
with a participant or participants that
was sufficient to reduce the loan to
within the originating bank’s or savings
association’s lending limit;

(2) The participant reconfirmed its
participation and the originating
national bank or savings association had
no knowledge of any information that
would permit the participant to
withhold its participation; and

(3) The participation was to be funded
by close of business of the originating
national bank’s or savings association’s

next business day.
* * * * *

(s) Qualifying central counterparty
has the same meaning as this term has
in 12 CFR Part 3, Appendix G, Section
2.

* * * * *

(u) Qualifying master netting
agreement has the same meaning as this
term has in 12 CFR part 3, Appendix C,

Section 2.
* * * * *

(x) Residential housing units mean:

(1) Homes (including a dwelling unit
in a multi-family residential property
such as a condominium or a
cooperative);

(2) Combinations of homes and
business property (i.e., a home used in
part for business);

(3) Other real estate used for primarily
residential purposes other than a home
(but which may include homes);

(4) Combinations of such real estate
and business property involving only
minor business use (i.e., where no more
than 20 percent of the total appraised
value of the real estate is attributable to
the business use);

(5) Farm residences and combinations
of farm residences and commercial farm
real estate;

(6) Property to be improved by the
construction of such structures; or

(7) Leasehold interests in the above
real estate.

* * * * *

(aa) Securities financing transaction
means a repurchase agreement, reverse
repurchase agreement, securities
lending transaction, or securities

borrowing transaction.
* * * * *

m 3a. Effective January 1, 2013, § 32.2 is
amended by removing newly
redesignated paragraph (q)(1)(vii),
removing the semicolon and the word
“and” at the end of newly redesignated
paragraph (q)(1)(vi) and adding in its
place a period, and adding the word
“and” at the end of newly redesignated
paragraph (q)(1)(v).

m 4. Section 32.3 is amended by:

m a. In paragraphs (a) and (b) adding the
phrase “or savings association’s” after
the word “bank’s”, wherever it appears;
m b. In paragraphs (a) and (b), adding the
phrase “or savings association” after the
word ‘“‘bank”’, wherever it appears;

m c. In the first sentence of paragraph
(a), removing the phrase “in § 32.2(n)”
and adding in its place the phrase “in
§32.2(v);

m d. In paragraph (b)(1)(i), removing the
phrase “in § 32.2(0)” and replacing it
with the phrase “in § 32.2(w)”’;

m e. In paragraph (b)(2)(i), removing the
phrase “at § 32.2(e)”” and replacing it
with the phrase “at § 32.2(f)";

m g. In paragraph (b)(5) introductory
text, removing the phrase “by § 32.2(m)”
and replacing it with the phrase “by
§32.2(t);

m h. In paragraph (c) introductory text,
adding the phrase “, or 12 U.S.C.
1464(u), as applicable,” after the phrase
“12 U.S.C. 84”’;

m i. In paragraph (c)(1)(ii), by adding the
phrase “or 12 U.S.C. 1464(u), as
applicable,” after the phrase “12 U.S.C.
84”;
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m j. Revising paragraphs (c)(2) and
(c)(3)(ii) to read as set forth below;
m k. In the first sentence of paragraph
(c)(4)(ii)(B), paragraphs (c)(5)(i), (c)(6)
introductory text, (c)(9)(i), and (c)(10)({),
removing the word “bank”, whenever it
appears, and adding in its place with
the phrase ‘“‘national bank or savings
association”;
m 1. In paragraphs (c)(4)(ii)(B) and
(c)(6)(i), adding the phrase “or savings
association’s” after the word ‘“bank’s”;
m m. In the second sentence of
paragraph (c)(4)(ii)(B), and paragraphs
(c)(5)(ii), (c)(6)(i) and (c)(6)(ii)(B), the
first sentence of paragraph (c)(7), and
paragraphs (c)(9)(iii) and (iv) and
(c)(10)(iii) through (vi), adding the
phrase “or savings association” after the
word ‘“‘bank” whenever it appears;
m n. In paragraph (c)(7), removing the
word “Comptroller”’, wherever it
appears, and adding in its place the
phrase “appropriate Federal banking
agency’’; and
m 0. Adding paragraphs (c)(11). (c)(12)
and (d).

The addition and revisions read as
follows.

§32.3 Lending limits.
* * * * *

(C) * x %

(2) Bankers’ acceptances. A national
bank’s or savings association’s
acceptance of drafts eligible for
rediscount under 12 U.S.C. 372 and 373
or 12 U.S.C. 1464(c)(1)(M), as
applicable, or a national bank’s or
savings association’s purchase of
acceptances created by other banks or
savings associations that are eligible for
rediscount under those sections; but not
including—

(i) A national bank’s or savings
association’s acceptance of drafts
ineligible for rediscount (which
constitutes a loan by the bank or savings
association to the customer for whom
the acceptance was made, in the amount
of the draft);

(ii) A national bank’s or savings
association’s purchase of ineligible
acceptances created by other banks or
savings associations (which constitutes
a loan from the purchasing bank or
savings association to the accepting
bank or savings association, in the
amount of the purchase price); and

(iii) A national bank’s or savings
association’s purchase of its own
acceptances (which constitutes a loan to
the bank’s or savings association’s
customer for whom the acceptance was
made, in the amount of the purchase
price).

(3) * *x %

(ii) To qualify a loan or extension of
credit under paragraph (c)(3)(i) of this

section, the national bank or savings
association must perfect a security
interest in the collateral under
applicable law.

* * * * *

(11) Credit Exposures arising from
transactions financing certain
government securities. Credit exposures
arising from securities financing
transactions in which the securities
financed are Type I securities, as
defined in 12 CFR 1.2(j), in the case of
national banks, or securities listed in
section 5(c)(1)(C), (D), (E), and (F) of
HOLA and general obligations of a state
or subdivision as listed in section
5(c)(1)(H) of HOLA, 12 U.S.C.
1464(c)(1)(C), (D), (E), (F), and (H), in
the case of savings associations.

(12) Intraday credit exposures.
Intraday credit exposures arising from a
derivative transaction or securities
financing transaction.

(d) Special lending limits for savings
associations. (1) $500,000 exception for
savings associations. If a savings
association’s aggregate lending
limitation calculated under paragraph
(a) of this section is less than $500,000,
notwithstanding this limitation in
paragraph (a) of this section, such
savings association may have total loans
and extensions of credit, for any
purpose, to one borrower outstanding at
one time not to exceed $500,000.

(2) Loans by savings associations to
develop domestic residential housing
units. (i) Subject to paragraph (d)(2)(ii)
of this section, a savings association
may make loans to one borrower to
develop domestic residential housing
units, not to exceed the lesser of
$30,000,000 or 30 percent of the savings
association’s unimpaired capital and
unimpaired surplus, including all loans
and extensions of credit subject to
paragraph (a) of this section, provided
that:

(A) The savings association is, and
continues to be, in compliance with its
capital requirements under part 167 of
this chapter.

(B) The appropriate Federal banking
agency permits, subject to conditions it
may impose, the savings association to
use the higher limit set forth under this
paragraph (d)(2)(i). A savings
association that meets the requirements
of paragraphs (d)(2)(i)(A), (C), and (D) of
this section and that meets the
requirements for “expedited treatment”
under 12 CFR 116.5 or 12 CFR 390.101
may use the higher limit set forth under
paragraph (d)(2)(i) if the savings
association has filed a notice with the
appropriate Federal banking agency that
it intends to use the higher limit at least
30 days prior to the proposed use. A

savings association that meets the
requirements of paragraphs (d)(2)(i)(A),
(C), and (D) of this section and that
meets the requirements for “standard
treatment” under 12 CFR 116.5 or 12
CFR 390.101 may use the higher limit
set forth under this paragraph (d)(2)(i) if
the savings association has filed an
application with the appropriate Federal
banking agency and the agency has
approved the use the higher limit;

(C) The loans and extensions of credit
made under this paragraph (d)(2)(i) of
this section to all borrowers do not, in
aggregate, exceed 150 percent of the
savings association’s unimpaired capital
and unimpaired surplus;

(D) The loans and extensions of credit
made under paragraph (d)(2)(i) of this
section comply with the applicable
loan-to-value requirements.

(ii) The authority of a savings
association to make a loan or extension
of credit under the exception in
paragraph (d)(2)(i) of this section ceases
immediately upon the association’s
failure to comply with any one of the
requirements set forth in paragraph
(d)(2)() of this section or any
condition(s) set forth in an order issued
by the appropriate Federal banking
agency under paragraph (d)(2)(i)(B) of
this section.

(ii1) As used in this section, the term
“to develop” includes each of the
various phases necessary to produce
housing units as an end product, such
as acquisition, development and
construction; development and
construction; construction;
rehabilitation; and conversion; and the
term ‘““domestic” includes units within
the fifty states, the District of Columbia,
Puerto Rico, the Virgin Islands, Guam,
and the Pacific Islands.

(3) Commercial paper and corporate
debt securities. In addition to the
amount allowed under the savings
association’s combined general limit, a
savings association may invest up to 10
percent of unimpaired capital and
unimpaired surplus in the obligations of
one issuer evidenced by commercial
paper or corporate debt securities that
are, as of the date of purchase,
investment grade.

m 5. Section 32.4 is amended by:

m a. Revising paragraphs (a)
introductory text, (a)(2), and (c) to read
as set forth below;

m b. In paragraphs (b)(1) introductory
text and (b)(2), removing the word
“bank’s” and adding in its place the
phrase “national bank’s or savings
association’s”’;

m c. In paragraphs (b)(1)(i) and (ii),
adding the phrase ‘“‘or savings
association’s” after the word “bank’s”.
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The revisions read as follows:

§32.4 Calculation of lending limits.

(a) Calculation date. For purposes of
determining compliance with 12 U.S.C.
84, and 12 U.S.C. 1464(u), as applicable,
and this part, a national bank or savings
association shall determine its lending
limit as of the most recent of the

following dates:

(2) The date on which there is a
change in the bank’s or savings
association’s capital category for
purposes of 12 U.S.C. 18310 and 12 CFR
6.3 or 12 CFR 165.3, as applicable.

* * * * *

(c) More frequent calculations. If the
appropriate Federal banking agency
determines for safety and soundness
reasons that a national bank or savings
association should calculate its lending
limit more frequently than required by
paragraph (a) of this section, the
appropriate Federal banking agency may
provide written notice to the national
bank or savings association directing it
to calculate its lending limit at a more
frequent interval, and the national bank
or savings association shall thereafter
calculate its lending limit at that
interval until further notice.

m 6. Section 32.5 is amended by:
m a. In paragraphs (c)(3), (d)(1), (f)(2)
introductory text, and (f)(2)(v), removing
the word “bank”, wherever it appears,
and adding in its place the phrase
“national bank or savings association”;
m b. In paragraphs (d)(1) and (f)(3)(iii),
adding the phrase “or savings
association’s” after the word ‘“‘bank’s”,
wherever it appears;
m c. In paragraph (c)(4), removing the
word “OCC” and adding in its place the
phrase “appropriate Federal banking
agency’’;
m d. In paragraph (f)(2)(iv), removing the
phrase “bank’s” and adding in its place
the phrase ‘“‘national bank’s or savings
association’s”’; and
m e. Revising paragraph (f)(3)(ii)
introductory text.

The revision reads as follows.

§32.5 Combination rules.
* * * * *

(f) * % %

(3) * *x %

(ii) Qualifying restructuring. Loans
and other extensions of credit to a
foreign government, its agencies, and
instrumentalities will qualify for the
non-combination process under
paragraph (f)(3)(i) of this section only if
they are restructured in a sovereign debt
restructuring approved by the
appropriate Federal banking agency,
upon request by a national bank or

savings association for application of
the non combination rule. The factors
that the appropriate Federal banking
agency will use in making this
determination include, but are not
limited to, the following:

* * * * *

m 7. Section 32.6 is revised to read as
follows:

§32.6 Nonconforming loans and
extensions of credit.

(a) A loan or extension of credit,
within a national bank’s or savings
association’s legal lending limit when
made, will not be deemed a violation
but will be treated as nonconforming if
the loan or extension of credit is no
longer in conformity with the bank’s or
savings association’s lending limit
because—

(1) The bank’s or savings association’s
capital has declined, borrowers have
subsequently merged or formed a
common enterprise, lenders have
merged, or the lending limit or capital
rules have changed;

(2) Collateral securing the loan to
satisfy the requirements of a lending
limit exception has declined in value; or

(3) In the case of a credit exposure
arising from a transaction identified in
§ 32.9(a) and measured by the Internal
Model Method specified in
§32.9(b)(1)(i) or §32.9 (c)(1)(i), the
credit exposure subject to the lending
limits of 12 U.S.C. 84 or 12 U.S.C.
1464(u), as applicable, or this part
increases after execution of the
transaction.

(b) A national bank or savings
association must use reasonable efforts
to bring a loan or extension of credit
that is nonconforming as a result of
paragraph (a)(1) or (a)(3) of this section
into conformity with the bank’s or
savings association’s lending limit
unless to do so would be inconsistent
with safe and sound banking practices.

(c) A national bank or savings
association must bring a loan that is
nonconforming as a result of
circumstances described in paragraph
(a)(2) of this section into conformity
with the bank’s or savings association’s
lending limit within 30 calendar days,
except when judicial proceedings,
regulatory actions or other extraordinary
circumstances beyond the bank’s or
savings association’s control prevent it
from taking action.

m 8. Section 32.7 is amended by:

m a. Revising the paragraph heading;

m b. Removing the phrase “special
lending limits” in paragraphs (a)(5), (b)
introductory text, and (e), and adding in
its place the phrase “supplemental
lending limits”.

m b. In paragraphs (a)(1), (a)(3), and (e),
adding the phrase “or savings
association” after the phrases “a
national bank”, ““a bank”, and “the
national bank”, wherever they appear;
m c. In paragraphs (a)(1) and (a)(3), add
the phrase “or eligible savings
association” after the phrase “‘eligible
national bank”’;
m d. Revise paragraphs (a)(2), (b)(1), (c),
and (d) to read as follows;
m e. In paragraphs (a)(4), (a)(5), and
(b)(3), adding the phrase “or savings
association’s’ after the word ‘“bank’s”,
wherever it appears;
m f. In paragraph (b) introductory text,
add the phrase “or eligible savings
association” after the word “‘bank” in
the first sentence.

The revisions read as follows.

§32.7 Residential real estate loans, small
business loans, and small farm loans
(“‘Supplemental Lending Limits Program”).

(a) * x %

(2) In addition to the amount that a
national bank or savings association
may lend to one borrower under § 32.3,
an eligible national bank or eligible
savings association may make small
business loans or extensions of credit to
one borrower in the lesser of the
following two amounts: 10 percent of its
capital and surplus; or the percent of its
capital and surplus, in excess of 15
percent, that a state bank is permitted to
lend under the state lending limit that
is available for small business loans or
unsecured loans in the state where the
main office of the national bank or home
office of the savings association is
located.

* * * * *

(b) E I

(1) Certification that the bank or
savings association is an “‘eligible bank”
or “eligible savings association”;

* * * * *

(c) Duration of approval. Except as
provided in paragraph (d) of this
section, a bank or savings association
that has received appropriate Federal
banking agency approval may continue
to make loans and extensions of credit
under the supplemental lending limits
in paragraphs (a)(1), (2), and (3) of this
section, provided the bank or savings
association remains an “‘eligible bank”
or “eligible savings association.”

(d) Discretionary termination of
authority. The appropriate Federal
banking agency may rescind a bank’s or
savings association’s authority to use
the supplemental lending limits in
paragraphs (a)(1), (2), and (3) of this
section based upon concerns about
credit quality, undue concentrations in
the bank’s or savings association’s
portfolio of residential real estate, small
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business, or small farm loans, or
concerns about the bank’s or savings
association’s overall credit risk
management systems and controls. The
bank or savings association must cease
making new loans or extensions of
credit in reliance on the supplemental
lending limits upon receipt of written
notice from the appropriate Federal
banking agency that its authority has

been rescinded.
* * * * *

§32.8 [Amended]

m 9. Section 32.8 is amended by:

m a. Adding the phrase “or savings
association” after the phrase ‘‘national
bank” and the phrase “‘or eligible
savings association” after the phrase
“eligible bank”’; and

m b. Removing the word “OCC”,
wherever it appears, and adding in its
place the phrase “appropriate Federal
banking agency”.

m 10. Section 32.9 is added to read as
follows:

§32.9 Credit exposure arising from
derivative and securities financing
transactions.

(a) Scope. This section sets forth the
rules for calculating the credit exposure
arising from a derivative transaction or
a securities financing transaction

entered into by a national bank or
savings association for purposes of
determining the bank’s or savings
association’s lending limit pursuant to
12 U.S.C. 84 or 12 U.S.C. 1464(u), as
applicable, and this part.

(b) Derivative transactions. (1) Non-
credit derivatives. Subject to paragraphs
(b)(2) and (b)(3) of this section, a
national bank or savings association
shall calculate the credit exposure to a
counterparty arising from a derivative
transaction by one of the following
methods. Subject to paragraph (b)(3) of
this section, a national bank or savings
association shall use the same method
for calculating counterparty credit
exposure arising from all of its
derivative transactions.

(i) Internal Model Method. (A) Credit
exposure. The credit exposure of a
derivative transaction under the Internal
Model Method shall equal the sum of
the current credit exposure of the
derivative transaction and the potential
future credit exposure of the derivative
transaction.

(B) Calculation of current credit
exposure. A bank or savings association
shall determine its current credit
exposure by the mark-to-market value of
the derivative contract. If the mark-to-
market value is positive, then the

current credit exposure equals that
mark-to-market value. If the mark to
market value is zero or negative, than
the current credit exposure is zero.

(C) Calculation of potential future
credit exposure. A bank or savings
association shall calculate its potential
future credit exposure by using an
internal model that has been approved
for purposes of 12 CFR part 3, Appendix
C, Section 53, 12 CFR part 167,
Appendix C, Section 53, or 12 CFR part
390, subpart Z, Appendix A, Section 53,
as appropriate, or any other appropriate
model approved by the appropriate
Federal banking agency.

(D) Net credit exposure. A bank or
savings association that calculates its
credit exposure by using the Internal
Model Method pursuant to this
paragraph (b)(1)(i) may net credit
exposures of derivative transactions
arising under the same qualifying
master netting agreement.

(ii) Conversion Factor Matrix Method.
The credit exposure arising from a
derivative transaction under the
Conversion Factor Matrix Method shall
equal and remain fixed at the potential
future credit exposure of the derivative
transaction as determined at the
execution of the transaction by reference
to Table 1 of this section.

TABLE 1—CONVERSION FACTOR MATRIX FOR CALCULATING POTENTIAL FUTURE CREDIT EXPOSURE 1

Other3
. (includes
Original maturity 2 Interest rate Fo::tlgnaﬁa(choalr&ge Equity commodities and
9 precious metals
except gold)

T YEAr OF [€SS it .015 .015 .20 .06
Over 1 to 3 years .. .03 .03 .20 .18
Over 3 to 5 years ..... .06 .06 0.20 0.30
OVEr 510 10 YEAIS ..ccuviiiiiiiieieeee e A2 12 0.20 .60

OVEN tEN YEAIS ...oiiiiiiiiiiiie ettt .30 .30 .20 1.0

1For an OTC derivative contract with multiple exchanges of principal, the conversion factor is multiplied by the number of remaining payments

in the derivative contract.

2For an OTC derivative contract that is structured such that on specified dates any outstanding exposure is settled and the terms are reset so
that the market value of the contract is zero, the remaining maturity equals the time until the next reset date. For an interest rate derivative con-
tract with a remaining maturity of greater than one year that meets these criteria, the minimum conversion factor is 0.005.

3Transactions not explicitly covered by any other column in the Table are to be treated as “Other.”

(iii) Remaining Maturity Method. The
credit exposure arising from a derivative
transaction under the Remaining
Maturity Method shall equal the greater

of zero or the sum of the current mark-
to-market value of the derivative

transaction added to the product of the
notional amount of the transaction, the

remaining maturity in years of the
transaction, and a fixed multiplicative
factor determined by reference to Table
2 of this section.

TABLE 2—REMAINING MATURITY FACTOR FOR CALCULATING CREDIT EXPOSURE

Other (includes
Foreign exchange . commodities and
Interest rate rate and gold Equity precious metals
except gold)
Multiplicative Factor ..........ccccooiiiiiiiiiiie e 1.5% 1.5% 6% 6%

1 Transactions not explicitly covered by any other column in the Table are to be treated as “Other.”
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(2) Credit Derivatives. (i)
Notwithstanding paragraph (b)(1) of this
section, a national bank or savings
association that uses the Conversion
Factor Matrix Method or Remaining
Maturity Method, or that uses the
Internal Model Method without entering
an effective margining arrangement as
defined in § 32.2(1), shall calculate the
counterparty credit exposure arising
from credit derivatives entered by the
bank or savings association by adding
the net notional value of all protection
purchased from the counterparty on
each reference entity.

(ii) A national bank or savings
association shall calculate the credit
exposure to a reference entity arising
from credit derivatives entered by the
bank or savings association by adding
the notional value of all protection sold
on the reference entity. However, the
bank or savings association may reduce
its exposure to a reference entity by the
amount of any eligible credit derivative
purchased on that reference entity from
an eligible protection provider.

(3) Mandatory use of Internal Model
Method. The appropriate Federal
banking agency may require a national
bank or savings association to use the
Internal Model Method set forth in
paragraph (b)(1)(i) of this section, the
Conversion Factor Matrix Method set
forth in paragraph (b)(1)(ii) of this
section, or the Remaining Maturity
Method set forth in paragraph (b)(1)(iii)
of this section to calculate the credit
exposure of derivative transactions if it
finds that such method is necessary to

promote the safety and soundness of the
bank or savings association.

(c) Securities financing transactions.
(1) In general. Except as provided by
paragraph (c)(2) of this section, a
national bank or savings association
shall calculate the credit exposure
arising from a securities financing
transaction by one of the following
methods. A national bank or savings
association shall use the same method
for calculating credit exposure arising
from all of its securities financing
transactions.

(i) Internal Model Method. A national
bank or savings association may
calculate the credit exposure of a
securities financing transaction by using
an internal model approved by the
appropriate Federal banking agency for
purposes of 12 CFR part 3, Appendix C,
Section 32(d), 12 CFR part 167,
Appendix C, Section 32(d), or 12 CFR
part 390, subpart Z, Appendix A,
Section 32(d), as appropriate, or any
other appropriate model approved by
the appropriate Federal banking agency.

(i1) Non-Model Method. A national
bank or savings association may
calculate the credit exposure of a
securities financing transaction as
follows:

(A) Repurchase agreement. The credit
exposure arising from a repurchase
agreement shall equal and remain fixed
at the market value at execution of the
transaction of the securities transferred
to the other party less cash received.

(B) Securities lending. (1) Cash
collateral transactions. The credit
exposure arising from a securities

TABLE 3—COLLATERAL HAIRCUTS

lending transaction where the collateral
is cash shall equal and remain fixed at
the market value at execution of the
transaction of securities transferred less
cash received.

(2) Non-cash collateral transactions.
The credit exposure arising from a
securities lending transaction where the
collateral is other securities shall equal
and remain fixed as the product of the
higher of the two haircuts associated
with the two securities, as determined
in Table 3 of this section, and the higher
of the two par values of the securities.

(C) Reverse repurchase agreements.
The credit exposure arising from a
reverse repurchase agreement shall
equal and remain fixed as the product
of the haircut associated with the
collateral received, as determined in
Table 3 of this section, and the amount
of cash transferred.

(D) Securities borrowing. (1) Cash
collateral transactions. The credit
exposure arising from a securities
borrowed transaction where the
collateral is cash shall equal and remain
fixed as the product of the haircut on
the collateral received, as determined in
Table 3 of this section, and the amount
of cash transferred to the other party.

(2) Non-cash collateral transactions.
The credit exposure arising from a
securities borrowed transaction where
the collateral is other securities shall
equal and remain fixed as the product
of the higher of the two haircuts
associated with the two securities, as
determined in Table 3 of this section,
and the higher of the two par values of
the securities.

Haircut without

Residual maturity currency
mismatch 1
SOVEREIGN ENTITIES

OECD Country Risk Classification2 0—1 .........ccccccevienniennnnenne <=1year ..cooevnenn. 0.005
>1 year, <=5 years . 0.02
5years ....ccccceeenunen. 0.04
OECD Country Risk Classification 2—3 ...........cccccovviviicnnnnne. <= T YBAI i 0.01
>1 Year, <=5 YBAIS ..ccoiiiiiii i 0.03
B YRAIS ..ttt 0.06

CORPORATE AND MUNICIPAL

BONDS THAT ARE BANK-ELIGIBLE INVESTMENTS

Residual maturity for debt securities

Haircut without

currency
mismatch
S BT | PSP PRPP P SPPTPPP 0.02
>1 year, <= 5 years . 0.06
> 5 YBAIS i 0.12

Main index 23 equities (including convertible bonds)
Other publicly traded equities (including convertible bonds)
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Mutual funds
Cash collateral held ...

0

Highest haircut applicable to any security in which the fund can invest

1In cases where the currency denomination of the collateral differs from the currency denomination of the credit transaction, an addition 8 per-

cent haircut will apply.

20ECD Country Risk Classification means the country risk classification as defined in Article 25 of the OECD’s February 2011 Arrangement
on Officially Supported Export Credits Arrangement.
3Main index means the Standard & Poor’s 500 Index, the FTSE All-World Index, and any other index for which the covered company can
demonstrate to the satisfaction of the Federal Reserve that the equities represented in the index have comparable liquidity, depth of market, and

size of bid-ask spreads as equities in the Standard & Poor’s 500 Index and FTSE All-World Index.

(2) Mandatory use of Internal Model
Method. The appropriate Federal
banking agency may require a national
bank or savings association to use either
the Internal Model Method set forth in
paragraph (c)(1)(i) of this section or the
Non-Model Method set forth in
paragraph (c)(1)(ii) of this section to
calculate the credit exposure of
securities financing transactions if the
appropriate Federal banking agency
finds that such method is necessary to
promote the safety and soundness of the
bank or savings association.

m 11. Appendix A to part 32 is added to
read as follows:

Appendix A To Part 32—
Interpretations

Section 1. Interrelation of General Limitation
With Exception for Loans To Develop
Domestic Residential Housing Units

1. The § 32.3(d)(2) exception for loans to
one borrower to develop domestic residential
housing units is characterized in the
regulation as an “‘alternative” limit. This
exceptional $30,000,000 or 30 percent
limitation does not operate in addition to the
15 percent General Limitation or the 10
percent additional amount a savings
association may loan to one borrower secured
by readily marketable collateral, but serves as
the uppermost limitation on a savings
association’s lending to any one person once
a savings association employs this exception.

Example: Savings Association A’s lending
limitation as calculated under the 15 percent
General Limitation is $800, 000. If Savings
Association A lends Y $800,000 for
commercial purposes, Savings Association A
cannot lend Y an additional $1,600,000, or 30
percent of capital and surplus, to develop
residential housing units under the
paragraph § 32.3(d)(2) exception. The
§ 32.3(d)(2) exception operates as the
uppermost limitation on all lending to one
borrower (for savings associations that may
employ this exception) and includes any
amounts loaned to the same borrower under
the General Limitation. Savings Association
A, therefore, may lend only an additional
$800,000 to Y, provided § 32.3(d)(2)
prerequisites have been met. The amount
loaned under the authority of the General
Limitation ($800,000), when added to the
amount loaned under the exception
($800,000), yields a sum that does not exceed
the 30 percent uppermost limitation
($1,600,000).

2. a. This result does not change even if the
facts are altered to assume that some or all
of the $800,000 amount of lending

permissible under the General Limitation’s
15 percent basket is not used, or is devoted
to the development of domestic residential
housing units.

b. In other words, using the above example,
if Savings Association A lends Y $400,000 for
commercial purposes and $300,000 for
residential purposes—both of which would
be permitted under its $800,000 General
Limitation—Savings Association A’s
remaining permissible lending to Y would
be: first, an additional $100,000 under the
General Limitation, and then another
$800,000 to develop domestic residential
housing units if the savings association meets
the paragraph § 32.3(d)(2) prerequisites. (The
latter is $800,000 because in no event may
the total lending to Y exceed 30 percent of
unimpaired capital and unimpaired surplus).
If Savings Association A did not lend Y the
remaining $100,000 permissible under the
General Limitation, its permissible loans to
develop domestic residential housing units
under § 32.3(d)(2) would be $900,000 instead
of $800,000 (the total loans to Y would still
equal $1,600,000).

3. In short, under the § 32.3(d)(2)
exception, the 30 percent or $30,000,000
limit will always operate as the uppermost
limitation, unless the savings association
does not avail itself of the exception and
merely relies upon its General Limitation.

Section 2. Interrelationship Between the
General Limitation and the 150 Percent
Aggregate Limit on Loans to All Borrowers To
Develop Domestic Residential Housing Units

Numerous questions have been received
regarding the allocation of loans between the
different lending limit “‘baskets,” i.e., the 15
percent General Limitation basket and the 30
percent Residential Development basket. In
general, the inquiries concern the manner in
which a savings association may “move” a
loan from the General Limitation basket to
the Residential Development basket. The
following example is intended to provide
guidance:

Example: Savings Association A’s General
Limitation under § 32.3(a) is $15 million. In
January, Savings Association A makes a $10
million loan to Borrower to develop domestic
residential housing units. At the time the
loan was made, Savings Association A had
not received approval under an order issued
by the appropriate Federal banking agency to
avail itself of the residential development
exception to lending limits. Therefore, the
$10 million loan is made under Savings
Association A’s General Limitation.

2. In June, Savings Association A receives
authorization to lend under the Residential
Development exception. In July, Savings
Association A lends $3 million to Borrower
to develop domestic residential housing

units. In August, Borrower seeks an
additional $12 million commercial loan from
Savings Association A. Savings Association
A cannot make the loan to Borrower,
however, because it already has an
outstanding $10 million loan to Borrower
that counts against Savings Association A’s
General Limitation of $15 million. Thus,
Savings Association A may lend only up to
an additional $5 million to Borrower under
the General Limitation.

3. However, Savings Association A may be
able to reallocate the $10 million loan it
made to Borrower in January to its
Residential Development basket provided
that: (1) Savings Association A has obtained
authority under an order issued by the
appropriate Federal banking agency to avail
itself of the additional lending authority for
residential development and maintains
compliance with all prerequisites to such
lending authority; (2) the original $10 million
loan made in January constitutes a loan to
develop domestic residential housing units
as defined; and (3) the housing unit(s)
constructed with the funds from the January
loan remain in a stage of “‘development” at
the time Savings Association A reallocates
the loan to the domestic residential housing
basket. The project must be in a stage of
acquisition, development, construction,
rehabilitation, or conversion in order for the
loan to be reallocated.

4. If Savings Association A is able to
reallocate the $10 million loan made to
Borrower in January to its Residential
Development basket, it may make the $12
million commercial loan requested by
Borrower in August. Once the January loan
is reallocated to the Residential Development
basket, however, the $10 million loan counts
towards Savings Association A’s 150 percent
aggregate limitation on loans to all borrowers
under the residential development basket
(§32.3(d)(2)).

5. If Savings Association A reallocates the
January loan to its domestic residential
housing basket and makes an additional $12
million commercial loan to Borrower,
Savings Association A’s totals under the
respective limitations would be: $12 million
under the General Limitation; and $13
million under the Residential Development
limitation. The full $13 million residential
development loan counts toward Savings
Association A’s aggregate 150 percent
limitation.

PART 159—SUBORDINATE
ORGANIZATIONS

m 12. The authority citation for part 159
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1828, 5412(b)(2)(B).
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§159.3 [Amended]

m 13. Section 159.3 is amended, in
paragraph (k) introductory text, by
removing ““§ 160.93 of this chapter”” and
adding in its place the phrase “12 CFR
part 327,

PART 160—LENDING AND
INVESTMENTS

m 14. The authority citation for part 160
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a, 1701j-3, 1828, 3803, 3806,
5412(b)(2)(B); 42 U.S.C. 41086.

§160.40 [Amended]

m 15. Section 160.40 is amended, in
paragraph (a)(3), by removing
“§160.93(c) of this part” and adding in
its place the phrase ““§ 32.3(a) of this
chapter”.

§160.60 [Amended]

W 16. Section 160.60 is amended, in
paragraph (b)(3), by removing
““§§160.93 and 163.43 of this chapter”
and adding in its place the phrase “12
CFR part 32 and § 163.43 of this
chapter”.

§160.93 [Amended]

m 17. Section 160.93 is removed.
Dated: June 14, 2012.

Thomas J. Curry,

Comptroller of the Currency.

[FR Doc. 2012—-15004 Filed 6—20-12; 8:45 am]
BILLING CODE 4810-33-P

FARM CREDIT ADMINISTRATION

12 CFR Part 618
RIN 3052-AC66
General Provisions; Operating and

Strategic Business Planning; Effective
Date

AGENCY: Farm Credit Administration.
ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration (FCA or Agency),
through the FCA Board (Board), issued
a final rule under part 618 on May 1,
2012 (77 FR 25577) amending our
regulations to require the board of
directors of each Farm Credit System
institution to adopt an operational and
strategic business plan to include,
among other things, outreach toward
diversity and inclusion. In accordance
with 12 U.S.C. 2252, the effective date
of the final rule is 30 days from the date
of publication in the Federal Register
during which either or both Houses of
Congress are in session. Based on the

records of the sessions of Congress, the
effective date of the regulations is June
18, 2012.

DATES: Effective Date: Under the
authority of 12 U.S.C. 2252, the
regulation amending 12 CFR part 618
published on May 1, 2011 (77 FR 25577)
is effective June 18, 2012.

FOR FURTHER INFORMATION CONTACT:
Jacqueline R. Melvin, Policy Analyst,
Office of Regulatory Policy, Farm Credit
Administration, McLean, Virginia
22102-5090, (703) 883—4498, TTY (703)
883—4434, or Jennifer A. Cohn, Senior
Counsel, Office of General Counsel,
Farm Credit Administration, McLean,
Virginia 22102-5090, (703) 883—-4020,
TTY (703) 883—4020.

(12 U.S.C. 2252(a)(9) and (10))

Dated: June 18, 2012.
Dale L. Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2012-15197 Filed 6—20-12; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0057; Directorate
Identifier 2012—-NE-04—-AD; Amendment 39—
17100; AD 2012-12-20]

RIN 2120-AA64

Airworthiness Directives; Turbomeca
S.A. Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Turbomeca S.A. Arriel 2C1, 2C2, and
2S2 turboshaft engines. This AD
requires replacement of affected digital
engine control units (DECUs). This AD
was prompted by a report of a helicopter
experiencing a DECU malfunction
during flight. We are issuing this AD to
prevent loss of automatic control on one
or both engines installed on the same
helicopter, which could result in an
uncommanded in-flight engine
shutdown, forced autorotation landing,
or accident.

DATES: This AD becomes effective July
26, 2012.

ADDRESSES: The Docket Operations
office is located at Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001.

FOR FURTHER INFORMATION CONTACT: Rose
Len, Aerospace Engineer, Engine
Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7772; fax: 781-238—
7199; email: rose.len@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on February 21, 2012 (77 FR
9874). That NPRM proposed to correct
an unsafe condition for the specified
products. European Aviation Safety
Agency AD 2011-0249 states:

An incident has been reported of a
helicopter which experienced a Digital
Engine Control Unit (DECU) malfunction in
flight from one of its Arriel 2C1 engines. The
indicating system of the helicopter displayed
a “FADEC FAIL” message, with a concurrent
loss of automatic control of the engine. The
mission was aborted and the helicopter
returned to its base without any further
incident.

The subsequent technical investigations
carried out by Turbomeca revealed that a
Digital Engine Control Unit (DECU) assembly
non-conformity was at the origin of this
event. Further investigations performed with
the supplier of the DECU led to the
conclusion that only a limited number of
DECU are potentially affected by the non-
conformity.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (77
FR 9874, February 21, 2012).

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

Based on the service information, we
estimate that this AD will affect about
two engines installed on helicopters of
U.S. registry. We also estimate that it
will take about one work-hour per
engine to comply with this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $12,551
per engine. Based on these figures, we
estimate the cost of the AD on U.S.
operators to be $25,272. Our cost
estimate is exclusive of possible
warranty coverage.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
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rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (phone:
(800) 647-5527) is provided in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-12-20 Turbomeca S.A.: Amendment
39-17100; Docket No. FAA—-2012—-0057;
Directorate Identifier 2012-NE-04—AD.

(a) Effective Date

This airworthiness directive (AD) becomes

effective July 26, 2012.

(b) Affected ADs

None.

(c) Applicability

This AD applies to Turbomeca S.A. Arriel
2C1, 2C2, and 2S2 turboshaft engines with
any of the digital engine control units
(DECUEs) listed in Table 1 of this AD
installed.

TABLE 1—SERIAL NUMBERS OF
AFFECTED DECUs

529 558 560 655

696 869 878 939

983 1039 1050 1052
1150 1195 1208 1236
1302 1304 1329 1330
1350 1384 1408 1412
1416 1429 1430 1440
1464 1468 1472 1499
1508 1528 1557 1558
1560 1567 1578 1615
1616 1656 1689 N/A
(d) Reason

This AD was prompted by a report of a
helicopter experiencing a DECU malfunction
during flight. We are issuing this AD to
prevent loss of automatic control on one or
both engines installed on the same
helicopter, which could result in an
uncommanded in-flight engine shutdown,
forced autorotation landing, or accident.

(e) Actions and Compliance

Unless already done, do the following
actions.

(1) For any helicopter fitted with two
DECUs listed in Table 1 of this AD:

(i) Within 50 engine hours after the
effective date of this AD, replace one of the
two DECUs with a DECU that is not listed in
Table 1 of this AD.

(ii) Within 1,000 engine hours or 12
months after the effective date of this AD,
whichever occurs first, replace the other
DECU with a DECU that is not listed in Table
1 of this AD.

(2) For any helicopter fitted with one
DECU listed in Table 1 of this AD, within
1,000 engine hours or 12 months after the
effective date of this AD, whichever occurs
first, replace the DECU with a DECU that is
not listed in Table 1 of this AD.

(f) Installation Prohibition

From the effective date of this AD, do not
install a DECU listed in Table 1 of this AD
onto any engine, and do not install any
engine having a DECU listed in Table 1 of
this AD, onto a helicopter.

(g) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
may approve AMOCs for this AD. Use the
procedures found in 14 CFR 39.19 to make
your request.

(h) Related Information

(1) For more information about this AD,
contact Rose Len, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7772; fax: 781-238-7199;
email: rose.len@faa.gov.

(2) Refer to European Aviation Safety
Agency AD 2011-0249, dated December 22,
2011, and Turbomeca Alert Mandatory
Service Bulletin No. A292 73 2845, Version
A, dated December 19, 2011, for related
information.

(3) For service information identified in
this AD, contact Turbomeca, 40220 Tarnos,
France; phone: 33 05 59 74 40 00; fax: 33 05
59 74 45 15. You may review copies of the
referenced service information at the FAA,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

(i) Material Incorporated by Reference
None.
Issued in Burlington, Massachusetts, on
June 14, 2012.
Colleen M. D’Alessandro,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2012—-15182 Filed 6—20-12; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Office of Workers’ Compensation
Programs

20 CFR Parts 701, 702, 703, 725, and
726
RIN 1240-AA05

Technical Amendments

AGENCY: Office of Workers’
Compensation Programs, Labor.

ACTION: Final rule.

SUMMARY: The Office of Workers’
Compensation Programs is making
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technical amendments to reflect the
dissolution of the Employment
Standards Administration and the
Secretary’s delegation of authority to
administer the Longshore and Harbor
Workers’ Compensation Act (and its
extensions) and the Black Lung Benefits
Act to the Director, Office of Workers’
Compensation Programs. The
amendments also add and update
Internet addresses, and update cross-
references to other regulations.

DATES: Effective June 21, 2012.

FOR FURTHER INFORMATION CONTACT: Gary
Steinberg, Acting Director, Office of
Workers’ Compensation Programs, U.S.
Department of Labor, Room S—3524, 200
Constitution Avenue NW., Washington,
DC 20210. Telephone: (202) 693—0031
(this is not a toll-free number). TTY/
TDD callers may dial toll free 1-800—
877-8339 for further information.

SUPPLEMENTARY INFORMATION:

I. Background of This Rulemaking

Prior to November 8, 2009, the
Secretary of Labor had delegated her
statutory authority to administer the
Longshore and Harbor Workers’
Compensation Act and its extensions
(LHWCA) and the Black Lung Benefits
Act (BLBA) to the Assistant Secretary
for the Employment Standards
Administration (ESA). Secretary’s Order
13-71, 36 FR 8755 (May 12, 1971). The
Assistant Secretary, in turn, delegated
authority to administer both programs to
the Office of Workers’ Compensation
Programs (OWCP), one of ESA’s sub-
agencies.

On November 8, 2009, the Secretary
dissolved ESA into its constituent
components. See Secretary’s Order 10—
2009, 74 FR 58834 (Nov. 13, 2009). The
Secretary then delegated her authority
to administer the LHWCA and the BLBA
directly to the Director, OWCP. Id.

To reflect this transfer of
administrative authority, the Secretary
issued a final rule changing the heading
of 20 CFR chapter VI, which contains
regulations implementing the LHWCA
and the BLBA, from “Employment
Standards Administration” to “Office of
Workers’ Compensation Programs.” 75
FR 63379 (Oct. 15, 2010).

Numerous references to ESA remain
in the regulatory text published in 20
CFR chapter VI. On January 18, 2011,
the President issued Executive Order
13563, 76 FR 3821, calling upon
agencies to review existing regulations
and to revise outmoded provisions. In
accordance with the Executive Order,
this rule updates the regulations to
reflect the Department’s current
organizational structure. The rule
deletes all references to ESA and

ensures that the regulations, in all
respects, reflect that OWCP is the
agency empowered to administer the
LHWCA and the BLBA. The revisions
do not change any substantive rule
governing administration of these
statutes.

ESA’s dissolution has also
necessitated revising several Internet
addresses in these regulations, which
previously included references to ESA
in their URLs. This rule updates all
Internet addresses in this chapter. In
addition, this rule updates cross-
references to other sections within Title
20 to correspond to changes in those
other sections.

II. Statutory Authority

Section 39(a) of the LHWCA (33
U.S.C. 939(a)) and sections 411(b),
422(a), and 426(a) of the BLBA (30
U.S.C. 921(b), 932(a), and 936(a))
authorize the Secretary of Labor to
prescribe rules and regulations
necessary for the administration and
enforcement of the LHWCA and the
BLBA.

III. Rulemaking Analyses

Administrative Procedure Act

The Department has not published a
notice of proposed rulemaking for this
rule. Under Administrative Procedure
Act (APA) section 553(b)(A),

5 U.S.C. 553(b)(A), the Department finds
that this rule is exempt from notice and
comment rulemaking requirements
because these revisions involve rules of
agency organization, procedure, or
practice. In addition, the Department
finds good cause under APA section
553(b)(B), 5 U.S.C. 553(b)(B), to publish
this rule without notice and comment
procedures because the rule only
reflects the delegation of administrative
authority within the Department and
makes minor clerical updates, and does
not alter any substantive standard. For
these same reasons, the Department
finds that good cause exists for making
the rule effective upon publication
under APA section 553(d)(3), 5 U.S.C.
553(d)(3).

Regulatory Flexibility Act

This rule is not subject to the
regulatory flexibility provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) because it is not subject to the
APA’s proposed rulemaking
requirements.

Congressional Review Provisions of the
Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not classified as a “rule”
under SBREFA, because it is a rule
pertaining to agency organization,

procedure, or practice that does not
substantially affect the right of non-
agency parties (see 5 U.S.C. 804(3)(C)).

Unfunded Mandates Reform Act

This rule is not subject to sections 202
or 205 of the Unfunded Mandates
Reform Act (UMRA, 2 U.S.C. 1501 et
seq.) because it is not subject to the
APA’s proposed rulemaking
requirements. In addition, this action
does not significantly or uniquely affect
small governments or impose a
significant intergovernmental mandate
as described in sections 203 and 204 of
the UMRA.

Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.).

Executive Order 12866

This rule is not a “significant
regulatory action” and is therefore not
subject to review by the Office of
Management and Budget under
Executive Order 12866 (58 FR 51735).

Executive Order 13132 (Federalism)

The Department has reviewed this
rule in accordance with Executive Order
13132 (64 FR 43255) regarding
federalism, and has determined that it
does not have ‘‘federalism
implications.” The rule will not “have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

Executive Order 12988 (Civil Justice
Reform)

This rule meets the applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform (61 FR 4729), to minimize
litigation, eliminate ambiguity, and
reduce burden.

List of Subjects
20 CFR Part 701

Longshore and harbor workers,
Organization and functions
(Government agencies), Workers’
compensation.

20 CFR Part 702

Administrative practice and
procedure, Claims, Health care, Health
professions, Longshore and harbor
workers, Reporting and recordkeeping
requirements, Vocational rehabilitation,
Whistleblowing, Workers’
compensation.
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20 CFR Part 703

Insurance companies, Longshore and
harbor workers, Reporting and
recordkeeping requirements, Workers’
compensation.

20 CFR Part 725

Administrative practice and
procedure, Black lung benefits, Claims,
Health care, Reporting and
recordkeeping requirements, Vocational
rehabilitation, Workers’ compensation.

20 CFR Part 726

Black lung benefits, Insurance
companies, Reporting and
recordkeeping requirements, Workers’
compensation.

For the reasons set forth in the
preamble, amend 20 CFR parts 701, 702,
703, 725, and 726 as follows:

PART 701—GENERAL;
ADMINISTERING AGENCY;
DEFINITIONS AND USE OF TERMS

m 1. The authority citation for Part 701
is revised to read as follows:

Authority: 5 U.S.C. 301, 8171 et seq.; 33
U.S.C. 939; 36 D.C. Code 501 et seq.; 42
U.S.C. 1651 et seq.; 43 U.S.C. 1333;
Reorganization Plan No. 6 of 1950, 15 FR
3174, 3 CFR, 1949-1953 Comp., p. 1004, 64
Stat. 1263; Secretary’s Order 10-2009, 74 FR
58834.

m 2.In §701.301, remove and reserve
paragraph (a)(3), and revise the first
sentence of paragraph (a)(5) to read as
follows:

§701.301 Definitions and use of terms.
a * *x %

(3) [Reserved]

(4) EE

(5) Office of Workers’ Compensation
Programs or OWCP or the Office means
the Office of Workers’ Compensation
Programs, referred to in § 701.201.

EE

* * * * *

PART 702—ADMINISTRATION AND
PROCEDURE

m 3. The authority citation for Part 702
is revised to read as follows:

Authority: 5 U.S.C. 301, 8171 et seq.; 33
U.S.C. 939; 36 D.C. Code 501 et seq.; 42
U.S.C. 1651 et seq.; 43 U.S.C. 1333;
Reorganization Plan No. 6 of 1950, 15 FR
3174, 3 CFR 1949-1953, Comp., p. 1004, 64
Stat. 1263; Secretary’s Order 10-2009, 74 FR
58834.

m 4. Revise the second sentence of
§702.413 to read as follows:

§702.413 Fees for medical services;
prevailing community charges.

* * * Where a dispute arises
concerning the amount of a medical bill,

the Director shall determine the
prevailing community rate using the
OWCP Medical Fee Schedule (as
described in 20 CFR 10.805 through
10.810) to the extent appropriate, and
where not appropriate, may use other
state or federal fee schedules. * * *

m 5. Revise § 702.414(a)(1)(iv) to read as
follows:

§702.414 Fees for medical services;
unresolved disputes on prevailing charges.

(a] * % %

(1] * % %

(iv) the provider or service is not one
covered by the OWCP fee schedule as
described by 20 CFR 10.805 through
10.810.

* * * * *

PART 703—INSURANCE
REGULATIONS

m 6. The authority citation for Part 703
is revised to read as follows:

Authority: 5 U.S.C. 301, 8171 et seq.; 31
U.S.C. 9701; 33 U.S.C. 939; 36 D.C. Code 501
et seq.; 42 U.S.C. 1651 et seq.; 43 U.S.C. 1333;
Reorganization Plan No. 6 of 1950, 15 FR
3174; 3 CFR, 1949-1953 Comp., p. 1004, 64
Stat. 1263; Secretary’s Order 10-2009, 74 FR
58834.

m 7. Revise § 703.2(b) to read as follows:
§703.2 Forms.

* * * * *

(b) Copies of the forms listed in this
section are available for public
inspection at the Office of Workers’
Compensation Programs, U.S.
Department of Labor, Washington, DC
20210. They may also be obtained from
OWCP district offices and on the
Internet at http://www.dol.gov/owep/
dlhwe.

m 8. Revise the first sentence of
§703.202(b) to read as follows:

§703.202 Identification of significant gaps
in State guaranty fund coverage for LHWCA
obligations.

(b) OWCP will identify States without
guaranty funds and States with guaranty
funds that do not fully and immediately
secure LHWCA obligations and will
post its findings on the Internet at
http://www.dol.gov/owcp/dlhwe. * * *
m 9. Revise § 703.203(a)(1) to read as
follows:

§703.203 Application for security deposit
determination; information to be submitted;
other requirements.

(a] * * %

(1) Any carrier seeking an exemption
from the security deposit requirements
based on its financial standing (see
§703.204(c)(1)) must submit
documentation establishing the carrier’s

current rating and its rating for the
immediately preceding year from each
insurance rating service designated by
the Branch and posted on the Internet
at http://www.dol.gov/owcp/dlhwec.

* * * * *

m 10. Revise § 703.204(c)(1) to read as
follows:

§703.204 Decision on insurance carrier’s
application; minimum amount of deposit.
* * * * *

(C) * *x %

(1) Carriers who hold the highest
rating awarded by each of the three
insurance rating services designated by
the Branch and posted on the Internet
at http://www.dol.gov/owcp/dlhwc for
both the current rating year and the
immediately preceding year will not be
required to deposit security.

* * * * *

PART 725—CLAIMS FOR BENEFITS
UNDER PART C OF TITLE IV OF THE
FEDERAL MINE SAFETY AND HEALTH
ACT, AS AMENDED

m 11. The authority citation for Part 725
is revised to read as follows:

Authority: 5 U.S.C. 301, Reorganization
Plan No. 6 of 1950, 15 FR 3174; 30 U.S.C. 901
et seq., 902(f), 921, 932, 936; 33 U.S.C. 901
et seq., 42 U.S.C. 405; Secretary’s Order 10—
2009, 74 FR 58834.

m 12. Revise § 725.101(a)(17) to read as
follows:

§725.101 Definition and use of terms.

(a) * *x %

(17) Division or DCMWC means the
Division of Coal Mine Workers’
Compensation in the OWCP, United
States Department of Labor.

* * * * *

PART 726—BLACK LUNG BENEFITS;
REQUIREMENTS FOR COAL MINE
OPERATOR'’S INSURANCE

m 13. The authority citation for Part 726
is revised to read as follows:

Authority: 5 U.S.C. 301; 30 U.S.C. 901 et
seq., 902(f), 925, 932, 933, 934, 936; 33 U.S.C.
901 et seq.; Reorganization Plan No. 6 of
1950, 15 FR 3174; Secretary’s Order 10-2009,
74 FR 58834.

W 14. Revise § 726.6 to read as follows:

§726.6 The Office of Workers’
Compensation Programs.

The Office of Workers’ Compensation
Programs (hereinafter the Office or
OWCP) is that division of the U.S.
Department of Labor which has been
empowered by the Secretary of Labor to
carry out his or her functions under
section 415 and part C of title IV of the
Act. As noted throughout this part 726


http://www.dol.gov/owcp/dlhwc
http://www.dol.gov/owcp/dlhwc
http://www.dol.gov/owcp/dlhwc
http://www.dol.gov/owcp/dlhwc
http://www.dol.gov/owcp/dlhwc

Federal Register/Vol. 77, No. 120/ Thursday, June 21, 2012/Rules and Regulations

37287

the Office shall perform a number of
functions with respect to the regulation
of both the self-insurance and
commercial insurance programs. All
correspondence with or submissions to
the Office should be addressed as
follows: Division of Coal Mine Workers’
Compensation, Office of Workers’
Compensation Programs, U.S.
Department of Labor, Washington, DC
20210.

m 15. Revise § 726.301(a) to read as
follows:

§726.301 Definitions.
* * * * *

(a) Division Director means the
Director, Division of Coal Mine
Workers’ Compensation, Office of
Workers’ Compensation Programs, or
such other official authorized by the
Division Director to perform any of the
functions of the Division Director under
this subpart.

* * * * *

m 16. Revise the second sentence of
§726.307(a) to read as follows:

§726.307 Form of notice of contest and
request for hearing.

(a) * * * The notice of contest shall
be made in writing to the Director,
Division of Coal Mine Workers’
Compensation, Office of Workers’
Compensation Programs, United States

Department of Labor. * * *
* * * * *

Signed at Washington, DG, this the 12th
day of June 2012.

Gary Steinberg,

Acting Director, Office of Workers’
Compensation Programs.

[FR Doc. 2012-15029 Filed 6—20-12; 8:45 am]
BILLING CODE 4510-CF-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Parts 40, 41, 44, and 45

[Docket No. TTB-2009-0002; T.D. TTB-104;
Re: T.D. TTB-78, Notice No. 95 and Notice
No. 98; T.D. TTB-80; T.D. TTB-81 and
Notice No. 99]

RIN 1513—-AB72

Implementation of Statutory
Amendments Requiring the
Qualification of Manufacturers and
Importers of Processed Tobacco and
Other Amendments Related to Permit
Requirements, and the Expanded
Definition of Roll-Your-Own Tobacco

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau is making permanent,
with some changes, temporary
regulatory amendments promulgated in
response to certain changes that the
Children’s Health Insurance Program
Reauthorization Act of 2009 made to the
tobacco provisions of the Internal
Revenue Code of 1986. The regulatory
amendments adopted in this final rule
include permit and related requirements
for manufacturers and importers of
processed tobacco, requirements for
manufacturers of tobacco products who
also manufacture processed tobacco,
and regulations related to the expansion
of the definition of roll-your-own
tobacco.

DATES: Effective June 21, 2012, the
temporary regulations published in the
Federal Register at 74 FR 29401 on June
22,2009, at 74 FR 37551 on July 29,
2009, and at 74 FR 48650 on September
24, 2009 are adopted as final, and these
regulations will no longer have a sunset
date of June 22, 2012. The amendments
to 27 CFR parts 40 and 41 contained in
this rule are effective June 21, 2012.
FOR FURTHER INFORMATION CONTACT:
Amy Greenberg, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau 1310 G St. NW.,
Box 12, Washington, DC 20005; phone
(202) 453-1039, ext. 099.
SUPPLEMENTARY INFORMATION:

Background

TTB Authority

Chapter 52 of the Internal Revenue
Code of 1986 (IRC) sets forth the Federal
excise tax and related provisions that
apply to manufacturers and importers of
tobacco products, processed tobacco,
and cigarette papers and tubes, and to
export warehouse proprietors who hold
such products, upon which tax has not
been paid, pending export. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers chapter 52 of the IRC
pursuant to section 1111(d) of the
Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The
Secretary has delegated various
authorities through Treasury
Department Order 120-01 (Revised),
dated January 21, 2003, to the TTB
Administrator to perform the functions
and duties in the administration and
enforcement of this law.

Section 5701 of the IRC (26 U.S.C.
5701) sets forth the excise tax rates that
apply to domestic and imported tobacco
products and cigarette papers and tubes.
Section 5702 of the IRC (26 U.S.C. 5702)
defines tobacco products as cigars,
cigarettes, smokeless tobacco, pipe

tobacco, and roll-your-own tobacco and
separately defines each of these terms.
That section also defines other relevant
terms, such as ‘““manufacturer of tobacco
products,” “importer,” and “export
warehouse proprietor.”

Sections 5712 and 5713 of the IRC (26
U.S.C. 5712 and 5713) provide that
manufacturers and importers of tobacco
products and processed tobacco and
export warehouse proprietors must
obtain a permit to engage in such
businesses. Section 5712 also allows for
the promulgation of regulations to
prescribe minimum manufacturing and
activity requirements for such
permittees. Sections 5721, 5722, and
5741 of the IRC (26 U.S.C. 5721, 5722,
5741) authorize the promulgation of
regulations to require inventories,
reports, and recordkeeping,
respectively. Section 5723 of the IRC (26
U.S.C. 5723) includes authority to
promulgate regulations regarding
standards for packages, and for marks,
labels, and notices on such packages of
tobacco products, processed tobacco,
and cigarette papers and tubes.

Regulations implementing the
provisions of chapter 52 of the IRC are
contained in 27 CFR parts 40
(manufacture of tobacco products,
cigarette papers and tubes, and
processed tobacco), 41 (importation of
tobacco products, cigarette papers and
tubes, and processed tobacco), 44
(exportation of tobacco products and
cigarette papers and tubes, without
payment of tax, or with drawback of
tax), and 45 (removal of tobacco
products and cigarette papers and tubes,
without payment of tax, for use of the
United States). These regulatory
provisions are administered by TTB.

Children’s Health Insurance Program
Reauthorization Act of 2009

On February 4, 2009, the President
signed into law the Children’s Health
Insurance Program Reauthorization Act
of 2009, Public Law 111-3, 123 Stat. 8
(““CHIPRA”). Section 701 of CHIPRA
amended the IRC to increase the Federal
excise tax rates on tobacco products and
cigarette papers and tubes. Section 701
also imposed a floor stocks tax on such
articles held for sale on the effective
date of the tax rate increases (April 1,
2009). On March 31, 2009, TTB
published in the Federal Register (74
FR 14479) a temporary rule, T.D. TTB-
75, to amend the TTB regulations to
reflect the section 701 changes. On July
22, 2010, TTB published in the Federal
Register (75 FR 42605) T.D. TTB-85
which adopted those temporary
regulations as a final rule. The section
701 statutory and regulatory changes are
not the subject of this document.
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Section 702 of CHIPRA also made
some significant changes to the IRC,
some of which are reflected in the
description of TTB’s authority above.
These changes were principally with
regard to “roll-your-own tobacco” and
“processed tobacco.” Section 702
amended the definition of “roll-your-
own tobacco” in section 5702 of the IRC
by including in its scope tobacco for
making cigars and tobacco for use as
wrappers of cigars and cigarettes.
Section 702 of CHIPRA also set forth a
statutory framework for regulating
“processed tobacco” by:

¢ Amending section 5702 of the IRC
to add a definition of ‘“manufacturer of
processed tobacco”;

¢ Amending sections 5712 and 5713
of the IRC to require that manufacturers
and importers of processed tobacco, like
manufacturers and importers of tobacco
products, apply for and obtain a permit
before commencing such businesses.
Section 702 included a transitional rule
under which manufacturers and
importers of processed tobacco who
were engaged in such a business on
April 1, 2009, and who file a permit
application with TTB on or before June
30, 2009, could continue in business
pending final TTB action on the
application;

¢ Amending sections 5721, 5722, and
5741 to make manufacturers and
importers of processed tobacco subject
to the inventory, reporting, and
recordkeeping regulatory authority
already applicable to manufacturers and
importers of tobacco products; and

¢ Amending section 5723 of the IRC
to make processed tobacco subject to the
packaging (including mark, label, and
notice) regulatory authority already
applicable to tobacco products and
cigarette papers and tubes.

The changes made by section 702 of
CHIPRA clearly brought processed
tobacco within the statutory and
regulatory framework administered by
TTB under chapter 52 of the IRC but did
not establish processed tobacco as a
commodity subject to excise tax. The
regulatory actions taken by TTB in
response to these statutory changes are
outlined below.

Publication of Temporary Regulations
and Notices of Proposed Rulemaking

On June 22, 2009, TTB published in
the Federal Register (74 FR 29401) a
temporary rule, T.D. TTB-78, setting
forth amendments to parts 40, 41, 44,
and 45 of the TTB regulations to reflect
the changes made by section 702 of
CHIPRA; those temporary regulations
went into effect on the date of
publication. On the same day, TTB
published in the Federal Register (74

FR 29433) a notice of proposed
rulemaking, Notice No. 95, that invited
comments from the public on the
amendments contained in that
temporary rule.

The principal regulatory changes
contained in the T.D. TTB-78 temporary
rule are as follows:

o Numerous provisions within parts
40, 41, and 44 were amended by the
inclusion of references to “‘processed
tobacco” to reflect the entry of that
commodity into the regulatory
framework administered by TTB.

e A new subpart L. was added to part
40 and a new subpart M was added to
part 41, setting forth qualification,
operation, and related requirements for
manufacturers and importers of
processed tobacco. These provisions
included permit application,
recordkeeping, reporting, and minimum
activity requirements. Inventory
requirements also were included for
manufacturers of processed tobacco.

¢ Definitions of “manufacturer of
processed tobacco’ and of “processed
tobacco” were added to §§40.11 and
41.11 to assist in distinguishing between
activities related to farming and the
handling of processed tobacco, which
do not fall under the regulatory
provisions, and activities related to the
processing of tobacco, which must be
undertaken in compliance with
statutory and regulatory requirements.

o The definition of “roll-your-own
tobacco” in §§40.11 and 41.11 was
amended to reflect the expanded
definition of that term in section 5702
of the IRC, and corresponding changes
were made to the notice requirements
for roll-your-own tobacco specified in
§§40.216b and 41.72b.

e In §§40.11 and 41.11 the definition
of “package” was revised, and a
definition of ““packaging” was added, in
order to make clear that ‘“processing of
tobacco” does not include placing
processed tobacco in consumer
packaging. A manufacturer of processed
tobacco may not place processed
tobacco in a consumer package because
to do so would result in a product that
fits the definition of a taxable
commodity. Accordingly, such
packaging may not occur on the
premises of a person who is qualified
only as a manufacturer of processed
tobacco but may only be undertaken on
the bonded premises of a tobacco
product manufacturer.

e Sections 40.25a and 41.30, which
specify the tax rates that apply to pipe
tobacco and roll-your-own tobacco,
were amended by the addition of
standards for distinguishing between
these two classes of tobacco products on
the basis of their packaging and

labeling, including rules under which a
product is deemed to be (and thus
subject to the tax rate applicable to) roll-
your-own tobacco.

¢ The notice requirements for pipe
tobacco in §§40.216a and 41.72a were
amended by removing ‘“Tax Class L” as
a specified designation on a pipe
tobacco package, thus leaving “pipe
tobacco” as the only specified
designation.

¢ The notice requirements for roll-
your-own tobacco in §§40.216b and
41.72b were amended by removing “Tax
Class ]’ as a specified designation on a
roll-your-own tobacco package (thus
leaving “‘roll-your-own tobacco” and
“cigarette tobacco” as specified
designations) and, to reflect the
expanded definition of “roll-your-own
tobacco” mentioned above, by adding
“‘cigar tobacco,” “cigarette wrapper,”
and ‘“cigar wrapper” as specified
designations.

e Sections 40.216c and 41.72c were
revised to set forth a use-up period,
until August 1, 2009, for the removal of
pipe tobacco and roll-your-own tobacco
in packages that bore the “Tax Class L”
and “Tax Class ] designations.

On July 29, 2009, TTB published in
the Federal Register (74 FR 37551) a
temporary rule, T.D. TTB-80, to correct
several inadvertent errors that appeared
in the T.D. TTB-78 temporary rule;
these corrections were effective on the
date of publication. Subsequently, on
August 25, 2009, TTB published in the
Federal Register (74 FR 42812) a notice
of proposed rulemaking, Notice No. 98,
to reopen the comment period specified
in Notice No. 95 in order to extend that
comment period for an additional 60
days, that is, until October 20, 2009.

During the initial Notice No. 95
comment period, TTB received three
comments requesting an extension of
the package use-up period beyond the
August 1, 2009, date specified in T.D.
TTB-78. One commenter also pointed
out that the temporary regulations set
forth additional factors related to the
packaging of the pipe tobacco and roll-
your-own products that bears on the
classification of those products, but
those provisions were not subject to a
use-up period in the temporary
regulations. The commenter asked that
TTB provide a use-up provision that
applied to both the classification and
the notice-related packaging provisions.
On September 24, 2009, TTB published
in the Federal Register (74 FR 48650) a
temporary rule, T.D. TTB-81, which: (1)
Further amended §§40.216c¢ and 41.72c,
discussed above, in order to extend the
specified use-up period for packages
bearing the “Tax Class L”” and “Tax
Class J”” designations to March 23, 2010;
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(2) amended §§40.25a and 41.30,
discussed above, in order to delay
application of the new standards for
distinguishing between pipe tobacco
and roll-your-own tobacco, also to
March 23, 2010; and (3) corrected two
minor errors of omission in the T.D.
TTB-78 regulatory texts. These
regulatory amendments took effect on
the date of publication. Also on
September 24, 2009, TTB published in
the Federal Register (74 FR 48687) a
notice of proposed rulemaking, Notice
No. 99, inviting the submission of
public comments, until November 23,
2009, on the additional regulatory
amendments contained in T.D. TTB-81.

Discussion of Comments

Comment Overview

TTB received 19 responses to the
solicitation of comments regarding the
temporary regulations contained in T.D.
TTB-78 and 1 response to the
solicitation of comments regarding the
regulatory amendments contained in
T.D. TTB—-81. TTB had also received 2
comments to an earlier temporary rule
(T.D. TTB-75, implementing the new
tax rates and floor stocks tax imposed by
CHIPRA) that are relevant to the issues
raised in T.D. TTB-78.

The 19 responses to the publication of
T.D. TTB-78 included comments
submitted by or on behalf of the
following industry members, trade
organizations, consulting firms, and law
firms: R.J. Reynolds Tobacco Co. (R.].
Reynolds), John Middleton Co., National
Tobacco Co. LP (National Tobacco),
Altadis USA, Inc., Universal Leaf
Tobacco Co., Inc., Schweitzer-Mauduit
International, Inc. (Schweitzer-
Mauduit), the Pipe Tobacco Council,
Inc., Customs Advisory Services, Inc.,
Venable, LLP, the law offices of Barry
Boren, and the companies of the Altria
Group, Inc., consisting of John
Middleton Co., Philip Morris USA, Inc.
and U.S. Smokeless Tobacco
Manufacturing Co. LLC (the Altria
Group). The comment received in
response to T.D. TTB—-81 was submitted
on behalf of the Campaign for Tobacco-
Free Kids. The two comments received
in response to T.D. TTB-75 and
referenced below were submitted on
behalf of Domestic Tobacco Co., and
National Tobacco.

Two individuals submitted comments
that were not pertinent to the
regulations at issue and therefore are
outside the scope of this final rule. One
comment discussed techniques for
quitting smoking and the other
discussed subsidies for health
insurance. These comments are not
discussed further in this document.

Descriptions of the remaining
comments, along with TTB’s responses,
are set forth below, with the exception
of the comments on the package use-up
period that were addressed in T.D.
TTB-81.

General Comments

Comment

The Altria Group commented that
TTB should, in the future, consult with
industry through roundtable
discussions, or stakeholder meetings,
prior to issuing this type of broad
regulatory program.” National Tobacco
commented that TTB should consider
establishing an advisory committee,
consisting of a panel of industry experts,
for providing TTB with industry input
on a variety of issues, including
distinguishing between pipe tobacco
and other tobacco products and
simplifying the recordkeeping
requirements.

TTB response: Because of the short
time period between enactment of
CHIPRA and the effective date of its
provisions, expedited adoption of the
implementing regulations was necessary
and precluded advanced consultation
with industry. Moreover, publication of
the notice inviting comments on the
temporary provisions is an effective
means to obtain public input to be taken
into account at the final rule stage.

With regard to the suggestion that
TTB set up an advisory group, TTB
agrees that obtaining input from the
regulated industry as well as other
members of the public, prior to
rulemaking, is valuable. TTB often
receives and considers information from
industry members, State and Federal
regulators, and other interested parties,
which assists in the development of
policy positions. TTB is also currently
evaluating additional ways of obtaining
input from all interested parties beyond
notice and comment rulemaking and ad
hoc communications.

Specifically in regard to the
distinction between pipe tobacco and
roll-your-own tobacco, TTB has found
that the publication of an advance
notice of proposed rulemaking (Notice
No. 106, 75 FR 42659, published in the
Federal Register on July 22, 2010) and
the reopening of the comment period for
that rulemaking (in Notice No. 120, 76
FR 52913, published in the Federal
Register on August 24, 2011) has been
an effective method of receiving
thoughtful and substantive written
comments from industry members and
other interested parties.

Definitions of “Processed Tobacco,”
“Package,” and “Packaging”’

Comment

National Tobacco requested that TTB
amend the definition of “processed
tobacco” in §§40.11 and 41.11 in such
a way that the permit requirement
would not apply when processed
tobacco is used in the flavoring
industry, in ceremonial Native
American and other religious activities,
in chemical extractive industries, in
pharmaceuticals, and in agricultural
pesticides and fertilizer.

TTB response: TTB believes that the
legislation is concerned with processed
tobacco that could be used to make a
tobacco product. At this point, TTB has
no regulatory standard that would
distinguish the “processed tobacco” that
could be used to make a tobacco
product from “processed tobacco” that
could not be used to make a tobacco
product. However, TTB does make a
determination on a case-by-case basis,
considering the particular
circumstances of a processing operation
and consistent with the statutory
language. TTB will consider future
amendments to the regulations in this
matter.

Comment

R.J. Reynolds expressed concern that
the definition of “package” treats all
packages of processed tobacco weighing
10 pounds or less as a taxable product.
R.J. Reynolds asserted that this does not
account for the “legitimate needs”
companies have of shipping small
samples of processed tobacco and
proposed that TTB amend the
definitions of the terms “package” and
“processed tobacco” to better
accommodate such shipments.
Specifically, R.J. Reynolds proposed
that the second sentence of the
definition of package in §40.11 be
revised to read as follows: “For
purposes of this definition, a container
of processed tobacco, the contents of
which weigh 10 pounds or less, that is
removed within the meaning of this part
and offered for sale or delivery to the
ultimate consumer is deemed to be a
taxable tobacco product as referenced
with this part.” [Emphasis in the
original.] R.J. Reynolds also suggested
that TTB consider package graphics
(that is, markings and designations) and
the way that the product is marketed
and offered for sale.

TTB response: The issue R.J. Reynolds
raised of shipping small samples of
processed tobacco is addressed below in
the recordkeeping and reporting
requirements section of this comment
discussion. With regard to the specific
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language proposed by R.J. Reynolds,
TTB believes that adopting the proposal
would be problematic as it would only
recognize a container as a ‘“‘package,”
and therefore, a taxable commodity, if
the container is actually offered for sale
or delivery to the consumer by the
manufacturer. This would be
inconsistent with the statutory language
for pipe tobacco and roll-your-own
tobacco which only requires that the
packaging of a product make it suitable
for use and likely to be offered to, or
purchased by, consumers.

With regard to the proposal that TTB
consider package graphics and
marketing in determining when
processed tobacco is deemed a taxable
product, TTB believes that the
consideration of package graphics, along
with physical characteristics, is
appropriate for further consideration
and notice and comment in a separate
rulemaking action. Setting forth
specific, potentially limiting, standards
for package graphics in this final rule
without providing the general public,
including other industry members, an
opportunity to comment on such
standards would not be appropriate.
Similarly, how a product is marketed
and offered for sale also warrants further
consideration and notice and comment.

Comment

The Altria Group requested
clarification of the last sentence of 27
CFR 40.61(c), which states: “For the
purposes of this section, the activity of
packaging processed tobacco may be
sufficient to qualify as a manufacturing
activity.” The emphasis was added by
the commenter who asserted that this
phrase is vague and discretionary, both
for those who seek to obtain permits and
for those who might contract with such
entities for packaging services. The
Altria Group expressed concern that, as
written, § 40.61(c) “could be interpreted
to allow a permit for the packaging of
pipe tobacco or snuff (loose tobacco that
could be called processed tobacco), but
not the packaging of cigarettes or cigars
(clearly fashioned into an actual
product).” The commenter stated that if
TTB intended for the tobacco to be
considered processed tobacco until it is
put into a package, then the Bureau
should clarify that intent in the
regulations.

TTB response: The regulatory text at
§40.61(c), as amended by T.D. TTB-78,
states that the activity of packaging
processed tobacco may be sufficient to
qualify as a manufacturing activity, for
the purposes of requiring the packager
to obtain a permit as a tobacco product
manufacturer. The text is not ambiguous
as to whether it applies to cigars and

cigarettes. It should be noted that the
activity of packaging cigars and
cigarettes is not sufficient to qualify a
person as a manufacturer of tobacco
products as both cigars and cigarettes
already clearly meet all the
considerations in the applicable
statutory definitions (at 26 U.S.C.
5702(a) and (b), respectively) prior to
their packaging. A cigar or cigarette is
distinguishable as a roll of tobacco
wrapped in paper, tobacco, or a
substance not containing tobacco, before
the products are put up in consumer
packages.

Single Entities Operating Multiple
Locations Under the Same Permit

Comment

Two industry members (National
Tobacco and Schweitzer-Mauduit) and
Customs Advisory Services Inc.
suggested that TTB allow a single legal
entity to operate multiple factories
under a single permit for the
manufacture of processed tobacco.
National Tobacco argued that
“[rlequiring separate permits for each
location is anachronistic in an age when
central recordkeeping and global
information sharing are the norm.”
National Tobacco further suggested that
the “person” who must qualify for a
permit under § 40.61(a) should refer to
an individual, company, corporation,
partnership, or other legal entity, rather
than to a location. Schweitzer-Mauduit
requested clarification of its
understanding that the TTB regulations
require “one application for permit and
one monthly report from each
corporation that manufactures
processed tobacco at more than one
facility.” R.J. Reynolds asked whether a
manufacturer of tobacco products could
store processed tobacco in warehouse
facilities not located in the vicinity of its
manufacturing facilities or whether
those facilities had to be located in the
vicinity of the factory. Customs
Advisory Services Inc. asserted that
“[c]onfusion exists in the trade
regarding the number of permits
required and the tobacco reporting
requirements for companies operating
multiple factories for the manufacture of
processed tobacco,” and that the
reporting requirements for
intercompany movements of tobacco
between factories and storage
warehouses operated by the same legal
entity are not clearly described by the
regulations. The commenter
recommended that the regulations be
clarified to allow a single legal entity to
operate multiple facilities under a single
permit.

Finally, National Tobacco extended
the suggestion of a single permit to
cover multiple locations to also apply to
manufacturers of tobacco products.
Specifically, National Tobacco
suggested that TTB also amend §§40.61
and 40.62 to allow each manufacturer of
tobacco products to obtain a single
permit covering multiple locations, as
well as the importation of tobacco
products, to eliminate any duplication
of records that results from operating
under multiple permits.

TTB response: The issue of allowing
the permit of a manufacturer of tobacco
products to cover multiple
manufacturing locations and also
importation is not an issue appropriate
for resolution in this final rule
document because it was not raised in,
and goes beyond the scope of,

T.D. TTB-78. With regard to the
comment that a person, rather than a
location, must qualify for a permit, TTB
points out that the IRC at 26 U.S.C. 5712
and 5713 requires that the
determination of whether an applicant
is qualified to obtain a permit depends
on, among other factors, consideration
of the premises. In very general terms,
section 5712 requires that an
application for a permit be evaluated on
three factors: (1) The premises upon
which business will occur, (2) the
proposed business activities, and (3) the
person intending to engage in such
business. Specifically, section 5712
provides that an application for a permit
may be rejected and the permit denied
if the Secretary finds that “the premises
on which it is proposed to conduct the
business are not adequate to protect the
revenue.” This provision obligates TTB
to evaluate the premises upon which
business is proposed to be conducted in
order to determine whether to issue a
permit. Similarly, an existing permit
may be revoked or suspended under 26
U.S.C. 5713 if the permittee has failed
to maintain the premises in such
manner as to protect the revenue. As a
result, a permit authorizes a person to
engage in business only at a specific
location. The location where business
may take place under the permit may be
changed, where authorized under the
TTB regulations, but the permit
continues to be tied to a specific
location under the statute.

TTB agrees with the comments that
point out that TTB needs to address the
activities that may be undertaken on,
and the boundaries of, the physical
premises delineated by the permit of a
manufacturer of processed tobacco. In
considering this matter, TTB reviewed
the regulations that apply to the
premises of manufacturers of tobacco
products to determine whether and to
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what extent those provisions may be
appropriate to the activities of
manufacturers of processed tobacco.
The regulations at § 40.72(a) specifically
prescribe the scope and use of a tobacco
product manufacturer’s premises. Under
that section, the premises used by a
manufacturer of tobacco products for
the factory are to be used exclusively for
the purposes of manufacturing and
storing tobacco products; storing
materials, equipment, and supplies
related thereto or used or useful in the
conduct of the business; and carrying on
activities in connection with business of
that manufacturer. Further, § 40.69
addresses premises that incorporate
portions of buildings and multiple non-
contiguous buildings, and when
diagrams of such premises must be
submitted to TTB. Under that section,
the premises used by a manufacturer of
tobacco products may consist of more
than one building, or portions of
buildings, which need not be
contiguous but must be located in the
same city, town, or village. Where not
so located, the appropriate TTB officer
may authorize the inclusion of
buildings, or portions of buildings, that
are so conveniently and closely situated
to the general factory premises as to
present no jeopardy to the revenue or
hindrance to the administration of the
regulations. The buildings or portions of
buildings must be described in the
application for permit and the
regulations require the submission of a
diagram in certain circumstances. If the
factory premises are to be changed to an
extent that will make inaccurate the
description of the factory set forth in the
last application, § 40.114 requires that a
manufacturer of tobacco products
submit an application for an amended
permit before changes are made to the
premises.

The current regulations described
above speak to the delineation of the
factory premises of a manufacturer of
tobacco products but the temporary
regulations do not, as the commenters
point out, address issues regarding the
factory premises of a manufacturer of
processed tobacco. In addition, since
publication of the temporary
regulations, TTB has fielded a number
of questions from industry members
regarding whether the existing concepts
applicable to the premises of
manufacturers of tobacco products
apply to the premises of manufacturers
of processed tobacco.

TTB believes that the provisions of
§40.72(a) regarding the activities that
may take place on the factory premises
of a manufacturer of tobacco products
are appropriate to apply to the factory
premises of manufacturers of processed

tobacco, with some modification.
Similar to the provisions set forth for
manufacturers of tobacco products, for
manufacturers of processed tobacco, the
premises must be used for the
manufacturing and storing of, in this
case, processed tobacco; storing
materials, equipment, and supplies
related to the processing of tobacco or
used or useful in the conduct of the
business; and carrying on activities in
connection with business of the
manufacturer of processed tobacco. Just
as with the manufacturing of tobacco
products, TTB believes that any activity
related to the business of processing
tobacco must be undertaken only on
premises delineated by a TTB permit.
The physical premises delineated by the
permit must include all buildings or
portions of buildings in which such
activities take place. TTB believes that
in the context of a manufacturer of
taxable tobacco products, it is necessary
and appropriate to require that only
buildings in close proximity to the
factory be included as part of the factory
in which such products are
manufactured. In that context,
extending the factory premises to
include buildings not within geographic
proximity would allow for the
inappropriate deferral or
“downstreaming” of the payment of tax
beyond the point of manufacture. The
same consideration does not apply to
processed tobacco, and in that context
TTB believes that extending the factory
premises to allow for it to include all
buildings, even those not within
geographic proximity, would allow for
more efficient recordkeeping and
reporting, as described in several
comments, without any readily-
apparent revenue or administrative
burden consequence. Therefore, this
final rule provides that the factory
premises of a manufacturer of processed
tobacco may consist of more than one
building, or portions of buildings,
which need not be contiguous nor must
they be located in the same city, town,
village, or State. The manufacturer of
processed tobacco in its permit
application must identify and describe
all buildings or portions of buildings
where any activity related to the
processing of tobacco, as described
under §40.11, takes place and also
where any processed tobacco is stored
pending removal for transfer to another
entity. The manufacturer must also
designate a central location as a
repository of records sufficient to
incorporate all activities involved under
the permit.

As aresult, TTB sets forth in this final
rule a new section, §40.502, which in

paragraph (a) is similar to the
regulations at § 40.72 regarding what
buildings and activities are to be
covered by the factory premises and
what location information must be
submitted with the permit application.
Section 40.502 differs from §40.69 in
that it provides that the buildings that
make up a factory for manufacturing
processed tobacco need not be within a
certain proximity to each other; and, in
paragraph (b), mirrors the regulations at
§40.114 regarding changes (extensions
and curtailment) of factory premises. A
paragraph (b) is added to require that
manufacturers of processed tobacco
operating under a permit issued prior to
the effective date of this final rule
submit the required location
information within 180 days of the
effective date. In addition, the
requirements set forth at § 40.521
regarding the records that a
manufacturer of processed tobacco must
keep are amended to include records of
transfers between buildings that are
covered under the same permit but that
are not located in the same city, town,
village, or State.

TTB believes that this new section,
§40.502, provides a result consistent
with that requested by the commenters,
and adds clarification with regard to the
point at which TTB F 5250.2 (Report of
Removal, Transfer, or Sale of Processed
Tobacco) must be submitted, that is,
when a “removal,” for purposes of the
reporting requirement, takes place.

Similar considerations also apply to
importers of processed tobacco. Under
the IRC at 26 U.S.C. 5702(k), an
importer of processed tobacco is any
person in the United States to whom
any processed tobacco manufactured in
a foreign country, Puerto Rico, the
Virgin Islands, or a possession of the
United States is shipped or consigned.
An importer of processed tobacco may
obtain release from customs custody of
processed tobacco and store the tobacco
until it is sold or transferred to another
entity. Such a sale or transfer must be
reported on TTB F 5250.2, in
accordance with §41.262(d). As a result,
this final rule amends the TTB
regulations at §§41.237 and 41.253 to
specifically require that the application
for a permit to be an importer of
processed tobacco set forth the location
to be used as the principal business
office and the locations in which the
importer stores processed tobacco and
that any change in the designated
locations be submitted to TTB as an
amendment to the importer’s permit.
This final rule also adds a new §41.264
to specify that the importer of processed
tobacco is subject to inventory
requirements at the same times as those
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required of manufacturers of processed
tobacco under §40.523, that is, at the
time of commencing business, at the
time of transferring ownership, at the
time of changing the location, at the
time of concluding business, and at
such other time as any appropriate TTB
officer may require. These new
provisions provide that an importer of
processed tobacco holding a permit
issued prior to the effective date of the
final rule has 180 days to submit to TTB
the information regarding the location
and inventory now required. The
recordkeeping requirements applicable
to importers of processed tobacco, set
forth at §41.261, are also amended to
require that the records of an importer
of processed tobacco include
information on transfers between
buildings that are covered under the
same permit but that are not located in
the same city, town, village, or State.

Use of Factory Premises for Other
Business

Comment

National Tobacco suggested that TTB
amend 27 CFR 40.47 and 40.72 to
authorize the storage and manipulation
of non-tobacco smoking products such
as tobacco-free herbal hookah/shisha on
the premises of tobacco product
manufacturers. National Tobacco
commented that tobacco-free herbal
hookah/shisha is typically marketed and
distributed through the same channels
as tobacco products, and thus is an
appropriate adjunct to a line of smoking
products. National Tobacco stated that
TTB’s regulations are not clear as to
whether herbal hookah/shisha would be
regarded as materials or supplies related
to a permit holder’s tobacco business.

TTB response: TTB believes this issue
is beyond the scope of the temporary
rule, as it does not relate to the CHIPRA-
related regulatory changes. However,
TTB notes that § 40.47(a) provides that
a TTB-permitted manufacturer of
tobacco products that wishes to engage
in any other business on the premises of
a tobacco factory may apply to TTB to
do so. TTB frequently receives requests
from manufacturers of tobacco products
to operate varied businesses on their
premises. These requests are evaluated
on an individual, case-by-case basis.
This process eliminates the need for
TTB to amend the regulations to
authorize each type of “other business.”
The process set forth at § 40.47(a) is
appropriate and adequate to address the
scenario described in the comment. A
specific regulatory amendment is
unnecessary.

Recordkeeping and Reporting
Requirements

Comment

R.J. Reynolds, Universal Leaf Tobacco
Co. Inc., and Schweitzer-Mauduit all
suggested that TTB consider accepting
reports electronically.

TTB Response: TTB recognizes the
value of accepting reports electronically,
and we intend to do so as resources and
logistics allow.

Comment

Altadis USA, Inc. proposed that the
records required under §§40.182 and
40.521 should be monthly records,
rather than daily records. According to
the commenter, daily reconciliation of
processing runs is impossible, and
monthly, rather than daily,
recordkeeping ‘“makes sense in light of
current monthly reporting requirements
already in place for manufacturers with
respect to shipped tobacco products,
and is consistent with the good business
practices endorsed by TTB in the
temporary rule.” Additionally, Altadis
USA, Inc. asserted that the
recordkeeping requirements in
§§40.182 and 40.521 should only apply
to leaf tobacco that is received at a
facility and that leaves the facility in the
form of a tobacco product, or, under
§40.521, is otherwise removed from the
facility. Altadis USA, Inc. stated that
“the requirements of the temporary rule
will not achieve the intended result;
indeed the information will be either
misleading or meaningless,” explaining
in this regard that it is not
technologically feasible to measure
quantities of processed tobacco at every
stage of the manufacturing process
because no product exists during the
intermediate steps of processing.

The Altria Group similarly argued
that the §§40.182 and 40.521 daily
recordkeeping requirements for
manufacturers of tobacco products who
also process tobacco are unduly
burdensome, although, beyond that, the
incremental addition of a monthly
report and documentation of transfers
from the permitted facility are not
significantly onerous. They suggested
that it would be appropriate, and would
impose a more reasonable burden, to
require recordkeeping for all transfers of
processed tobacco from the permitted
facility by the manufacturer but only
require submission of the reports to TTB
for shipments to unpermitted facilities.
The Altria Group asserts that jeopardy
to the revenue comes when processed
tobacco is transferred to a nonpermitted
manufacturer in an untracked manner.

According to R.J. Reynolds and
National Tobacco, TTB F 5250.2 (Report

of Removal, Transfer, or Sale of
Processed Tobacco) imposes a
significant administrative burden on
industry members. To remedy this, R.].
Reynolds recommended that TTB
exempt from the TTB F 5250.2 reporting
requirements both shipments of
processed tobacco to government
agencies and export shipments of
processed tobacco. Additionally, the
commenter suggested that TTB change
the reporting deadline in §40.522(d)
from the close of business the day after
the transfer to one week after the
transfer.

Schweitzer-Mauduit and Universal
Leaf Tobacco Co. Inc. requested that
TTB eliminate the requirement to
provide details on export shipments of
processed tobacco. In support of this,
Universal Leaf Tobacco Co. Inc.,
asserted the following: Exports are non-
taxable; permitted manufacturers of
processed tobacco maintain export
records on their premises that provide
sufficient information regarding export
movement; and processed tobacco
movements are tracked through other
TTB forms as well as by other Federal
agencies. These two commenters
recommended that TTB require
submission of TTB F 5250.2 on a
monthly, rather than daily, basis.
Universal Leaf Tobacco Co. Inc., further
suggested amending TTB F 5250.2, and
the related regulations, to allow for
aggregate reporting of multi-container
shipments to a single recipient within
any 10 business day period. Customs
Advisory Services Inc. also proposed
that recordkeeping related to shipments
of processed tobacco for export should
be done on a daily basis, with summary
reporting on a monthly basis. In
addition, they proposed that TTB accept
commercial records, such as invoices
and bills of lading in lieu of the
recordkeeping requirements specified in
§§40.521(b) and 41.261(b), and the
reporting requirements specified in
§§40.522 and 41.262.

TTB response: Based on these
comments, TTB has concluded that it
would be appropriate to revise the
recordkeeping requirements in
§§40.182 and 40.521 to remove the
requirement that tobacco product
manufacturers and processed tobacco
manufacturers maintain daily processed
tobacco records. Tobacco product
manufacturers will be required to
account for processed tobacco on hand
at the beginning and end of each month
and will also be required to account for,
and provide dates for, receipts of
processed tobacco, use of processed
tobacco in the manufacture of tobacco
products, and any loss or destruction of
processed tobacco. Manufacturers of
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processed tobacco and manufacturers of
tobacco products who are required to
obtain authorization to engage in
another business within the factory
under §§40.47(b) and 40.72(b) will also
still be required to maintain records of
the date on which processed tobacco is
received at the factory, removed from
the factory, or lost or destroyed. The
records of removals must still be made
for each day by the close of the business
day following the day on which the
removal occurs. TTB believes that these
changes address the concerns of the
commenters regarding the
recordkeeping burden, without
jeopardizing the revenue.

In addition, TTB has reinstituted in
this final rule a requirement that was
removed by T.D. TTB-78 that
manufacturers of tobacco products
maintain records of tobacco received
and disposed of. Prior to CHIPRA, the
requirement set forth at §40.182
regarding records of ““tobacco,” would
have included records of what would
now be considered “processed tobacco”
as well as of tobacco that had not yet
been processed. In T.D. TTB-78, TTB
amended § 40.182 to reflect the new
category of “processed tobacco” by
replacing references to “tobacco” with
the term ““processed tobacco.” Records
of tobacco (unprocessed) were no longer
required. However, TTB experience
since the publication of the temporary
rule has shown that the absence of such
records hinders TTB’s ability to
determine whether the volume of
products manufactured in a factory is
consistent with the amount of tobacco
received, used, and disposed of by the
manufacturer. As a result, this final rule
amends the recordkeeping requirements
set forth at §40.182 to require that the
records of manufacturers of tobacco
products include the quantity of tobacco
(unprocessed) on hand at the beginning
of each month and the quantity
received, used, removed, lost, and
destroyed during the month. Section
40.521 is also amended to extend this
requirement to manufacturers of
processed tobacco.

TTB does not concur with the
suggestion by Altadis USA, Inc. that
recordkeeping should only apply to leaf
tobacco that is received in the factory
and that is removed from the factory in
the form of a tobacco product. TTB
believes that the type of recordkeeping
recommended by the commenters is the
same recordkeeping that was in place
prior to the statutory amendments of
CHIPRA, that is, before TTB was
mandated by Congress to regulate
processed tobacco. The regulation of
processed tobacco consistent with the
goals of CHIPRA, that is, to prevent its

being provided to entities operating
illicit manufacturing operations,
requires that manufacturers of tobacco
products who remove processed tobacco
for shipment to other entities be
required to keep records of such
shipments and that those records be
made available to TTB. Thus, records of
the movement of processed tobacco
from a tobacco product manufacturer’s
facility, and not only records related to
tobacco products, are necessary.
However, TTB believes that changing
the recordkeeping requirements as
described above, from a daily to a
monthly or situation-specific accounting
of certain processed tobacco, may also
address the concerns raised in this
comment to the extent that it reduces
the burden of accounting for processed
tobacco within a continuous
manufacturing process.

With regard to exports of processed
tobacco, TTB agrees that submission of
the TTB F 5250.2 may not be necessary
in some cases. We are amending the
regulations at §§40.522 and 41.262 to
provide that manufacturers and
importers that remove processed
tobacco for export may, in lieu of
submitting the TTB F 5250.2 by the
close of business the day after the
removal, submit a monthly summary
report of removals upon written
approval of the appropriate TTB officer.
A manufacturer or importer that wishes
to operate under such an alternative
must apply for authorization to do so by
submitting a written request to the
appropriate TTB officer. The request
must be accompanied by an example of
the format intended for the monthly
summary report. Such exporters are still
required to maintain on their premises
records of all export shipments,
including records of the circumstances
surrounding those shipments. At this
time, we believe that if manufacturers
and importers of processed tobacco
maintain records related to export
transactions on their premises, which
must be made available to TTB for
review upon request, TTB will have
sufficient access to information related
to exports to follow potential leads for
diversion and thus protect the revenue.
We note that manufacturers and
importers of processed tobacco will,
except in certain cases discussed below,
still be responsible for submitting TTB
F 5250.2 for all other (domestic)
removals by the close of the business
day following the removal, sale, or
transfer. We believe that to do
otherwise, such as to delay reporting by
one week or longer to allow for
aggregate reporting to a single recipient,
would remove an important

enforcement tool, that is, timely and
detailed information about shipments of
processed tobacco to entities not
operating under a TTB permit.

With regard to recordkeeping, as is
general practice, TTB will consider
requests for alternate methods or
procedures related to records of
processed tobacco, provided that the
proposed alternate method or procedure
is consistent with the effect intended by
the required procedure and it provides
equivalent protection of the revenue.
However, for clarity, a new sentence is
added to §§40.521(c) and 41.261(c)
specifically providing industry members
with the option of applying for an
alternate method or procedure with
regard to recordkeeping related to
shipments using commercial carriers.

Comment

TTB received comments from the
Altria Group and Customs Advisory
Services Inc. requesting clarification of
whether importers of processed tobacco
may receive domestic processed tobacco
and, if so, how such receipts should be
reflected in the required records and
reports. The Altria Group also asked
TTB to clarify the recordkeeping and
reporting requirements for importers of
processed tobacco who are also
manufacturers of tobacco products.

Customs Advisory Services Inc.
requested clarification of the meaning of
the recordkeeping requirements at
§41.261(a)(2) that apply to importers of
processed tobacco. That paragraph
requires importers of processed tobacco
to maintain records of the date and
quantity of processed tobacco received
“otherwise than through importation.”
Customs Advisory Services Inc. asserts
that, when that section is viewed
alongside the monthly report form (TTB
F 5220.6), it is unclear whether Line 8
of TTB F 5220.6, which requires
accounting of tobacco products and
processed tobacco ‘‘received from other
sources,” would cover processed
tobacco received from a domestic
manufacturer or processed tobacco
received from another importer.
Customs Advisory Services Inc.
recommended that TTB expand and
clarify the scope of §41.261(a)(2) and
provide separate lines on TTB F 5220.6
“to show imported tobacco received
from other importers of processed
tobacco and processed tobacco received
from domestic producers of processed
tobacco.” Finally, Customs Advisory
Services Inc. recommended that TTB
modify the removals section of the
monthly report required of the domestic
manufacturer of processed tobacco (TTB
F 5250.1) to provide a specific line for
reporting removals of processed tobacco
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shipped to an importer of processed
tobacco. The commenter believes that
the failure to account for these removals
would result in substantial quantities of
processed tobacco not being reported.

With regard to the issue of an
importer of processed tobacco also being
a manufacturer of tobacco products, the
Altria Group states that it is unclear
whether the recordkeeping and
reporting requirements for an importer
of processed tobacco that is also a
manufacturer of tobacco products apply
with regard to the imported tobacco
consumed in the company’s
manufacturing operations. According to
the Altria Group, to the extent that the
temporary regulations are intended to
apply to such internal consumption,
they are unduly burdensome for the
importer, stating in this regard as
follows: “Where a large volume of
tobacco is imported and the vast
majority is consumed in the
manufacturing process of the importer,
it is an onerous requirement to record
and report each and every transaction of
transfer to the manufacturing facility.”
The Altria Group further asserts that the
TTB regulations, presumably in
§41.261, do not clearly state whether
records must be maintained for the
transfer of imported processed tobacco
from storage to the manufacturing
facility, suggesting that TTB require
recordkeeping and reporting only of
transfers of imported processed tobacco
outside the company.

Finally, R.J. Reynolds stated that, like
manufacturers of processed tobacco,
importers of processed tobacco should
be required to complete the TTB
F 5250.2 (Report of Removal, Transfer,
or Sale of Processed Tobacco).

TTB response: Regarding the transfer
of domestic processed tobacco to an
importer of processed tobacco, we agree
that the regulations in question are
ambiguous and, therefore, in this final
rule we are amending §§ 40.521(a)(4)
and (a)(5) and 40.522(d) setting forth
recordkeeping and reporting
requirements to specifically incorporate
language showing that a manufacturer of
processed tobacco may transfer
domestic processed tobacco to an
importer of processed tobacco. Such
transfers are recorded and reported in
the same way that transfers of processed
tobacco are made from a manufacturer
of processed tobacco to another
manufacturer of processed tobacco or to
a manufacturer of tobacco products or
an export warehouse proprietor. In
addition, in response to Customs
Advisory Services Inc.’s suggestion, we
intend to amend TTB F 5250.1 to
specifically provide for the reporting of

removals of processed tobacco shipped
to an importer of processed tobacco.

We do not believe at this time that
§41.261(a)(2) needs to be amended to
clarify its scope with regard to an
importer of processed tobacco receiving
processed tobacco from a domestic
manufacturer of such tobacco. The
regulatory text currently requires that
records be maintained reflecting the
date and quantity of processed tobacco
“received otherwise than through
importation,” and that phrase includes
any receipt such as the type in question.
Similarly, we do not believe that TTB
F 5220.6 needs immediate amendment
to provide for receipts from domestic
manufacturers of processed tobacco or
from other importers, as it currently
requires accounting of processed
tobacco “‘received from other sources”
and this phrase also includes any
receipt that is not a direct importation.
However, we do intend to provide
clarifying instructions to TTB F 5220.6
after publication of this final rule.

In addition, TTB acknowledges that
there is no line on the monthly report
of importers of processed tobacco (TTB
F 5220.6) specifically dedicated to
reporting the amount of imported
processed tobacco consumed in the
manufacturing process, as noted in the
Altria Group’s comments. TTB
regulations consider importing and
manufacturing to be two distinct
businesses whose operations are
covered by two separate permits, with
their own respective recordkeeping and
reporting requirements. Accordingly,
where processed tobacco is imported by
the same entity that uses it in the
manufacture of tobacco products, to
create a complete record, the
importation must be reflected in the
records and on the monthly report of the
importer, under that importer’s permit
number, and such report and records
also must show the processed tobacco as
transferred to the records associated
with the permit of the manufacturer,
even if the entity that holds the importer
permit and the manufacturing permit
are the same entity.

In response to the Altria Group’s
comments that this is an “unreasonable
burden” on importers of processed
tobacco who are also manufacturers of
tobacco products, we note that the
recordkeeping and reporting
requirements for manufacturers of
tobacco products who import tobacco
for use in such manufacture are similar
in scope to the requirements that were
in effect prior to the amendments made
in response to CHIPRA. Previous
regulations at §§40.181-40.183 required
that a manufacturer of tobacco products
maintain records of the date and

quantity of all tobacco other than
tobacco products received, together with
the name and address of the person
from whom received. The new
provisions require accounting for
processed tobacco, but also require
records that connect the processed
tobacco imported under an importer’s
permit to that transferred to and used by
a manufacturer of tobacco products
under a different permit. We believe this
tracking of processed tobacco between
the importation and the use in
manufacture is necessary to regulate
processed tobacco as required by
CHIPRA.

In response to R.J. Reynolds’
suggestion that TTB require importers of
processed tobacco to submit TTB
F 5250.2 when they make shipments to
entities that do not possess a permit, we
note that the regulations already require
such submissions. Section 41.262(d)
requires an importer who transfers or
sells processed tobacco to someone
other than a person holding a TTB
permit to report such sale or transfer on
TTB F 5250.2 by the close of the
business day on the day following the
transfer or sale.

Comment

We received five comments from
industry members requesting that TTB
revise the regulations to allow an
exemption from certain reporting and
recordkeeping requirements related to
shipments of processed tobacco as
samples or for experimental and other
small quantity purposes, or allow an
exemption from the requirement that a
manufacturer of tobacco products must
obtain authorization to operate as a
manufacturer of processed tobacco if
that manufacturer removes processed
tobacco for purposes other than
destruction. A few comments addressed
in particular that portion of the
definition of “package” in §40.11 that
provides that a container of processed
tobacco weighing 10 pounds or less
(including any non-tobacco ingredients
or constituents), that is removed within
the meaning of that term in the
regulations, is deemed to be a package
for sale or delivery to the ultimate
consumer.

Schweitzer-Mauduit and R.].
Reynolds both asserted that the “10
pounds or less” weight specified in the
§40.11 definition is unduly restrictive
because manufacturers ship small
amounts of processed tobacco that are
samples for testing or analysis and thus
are not intended to be used as roll-your-
own tobacco, pipe tobacco, or any other
taxable tobacco product. Similarly,
National Tobacco asserted that most
shipments of processed tobacco are “of
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a limited noncommercial nature, such
as test samples to labs, batch samples
for export, batch samples from new
importers, samples direct from farmers
for evaluation.” National Tobacco
recommended that TTB require weekly
rather than daily reporting of such
transfers, or, as an alternative, that TTB
create an exception to the reporting
requirement for sample shipments of a
certain weight, for example, two
pounds.

In addition to the transfer of samples
of processed tobacco for experimental
purposes, Universal Leaf Tobacco Co.
Inc., commented that ‘“‘the sale of
processed tobacco is often carried out
through the delivery of a representative
sample of the processed tobacco to a
prospective buyer” as a “slice” of
processed tobacco, which typically
weighs between 5 and 10 pounds.
Universal Leaf Tobacco Co. Inc.,
explained that the samples are
extremely small portions of the
processed tobacco being sold and are
not fit for direct consumption in the
marketplace; they therefore requested
that the regulations be amended to
exclude samples from the reporting
requirements on TTB Forms 5220.6,
5250.1, and 5250.2. R.J. Reynolds
alternatively suggested that TTB add
lines to the monthly report, TTB F
5250.1, to report tobacco shipped as
samples to potential customers or
government agencies not intended for
sale and tobacco shipped off of the
premises for experimental purposes.

In its comments, the Altria Group
claimed that because there is no tax on
processed tobacco, there is no
immediate jeopardy to the revenue
related to the transfer of processed
tobacco unless the processed tobacco is
transferred to an unpermitted facility.
Accordingly, the comment suggested
that TTB exempt manufacturers of
tobacco products that also manufacture
processed tobacco from the requirement
to obtain authorization to engage in
either the removal of processed tobacco
for experimental purposes or the
transfer of processed tobacco between
permitted facilities, by providing
manufacturers of processed tobacco
with exceptions similar to those
provided for manufacturers of tobacco
products, such as the experimental
purposes provision in § 40.232, and the
exemption for transfer in bond (between
permitted facilities) provided for in
§40.233. The Altria Group stated that
these provisions provide an opportunity
for a manufacturer to test machinery
using tobacco products, conduct testing
of tobacco products, and transfer
tobacco products among permitted
facilities for product development or

other legitimate business purposes
without payment of tax so long as
certain records are maintained. With
regard to removals for experimental
purposes, the Altria Group suggested
that the manufacturer of tobacco
products be exempt from the
requirement to obtain authorization to
operate as a manufacturer of processed
tobacco under 27 CFR 40.72(b) if that
manufacturer removes processed
tobacco for experimental purposes or for
transfers between permitted facilities.
The comment recommended requiring
recordkeeping of all such transfers and
also requiring that the processed
tobacco either be destroyed in the
testing process or be returned to the
manufacturer for documented
destruction. The Altria Group also
proposed that a manufacturer submit to
TTB an initial notice that the
manufacturer intended to engage in
such transfer activities.

TTB response: TTB believes that the
basic point made by these commenters
is valid. Accordingly, in this final rule
document we have amended §40.72(b)
to provide that a manufacturer of
tobacco products that processes tobacco
on the factory premises solely for use in
the manufacture of tobacco products
under that permit and that removes the
processed tobacco from those premises
only for purposes related to the business
of a manufacturer of tobacco products,
and not for purposes related to the
business of a manufacturer of processed
tobacco, may engage in those operations
without obtaining prior authorization
from TTB. Under the new text of
§40.72(b)(2), removals of processed
tobacco that are considered removals for
purposes related to the business of a
manufacturer of tobacco products, and
therefore do not require TTB
authorization, include removals of
samples for soliciting orders of tobacco
products and removals of processed
tobacco for destruction, for scientific
testing or testing of equipment, and for
transfer between permitted premises of
the same manufacturer. A manufacturer
of tobacco products who engages in any
of these removals and who maintains
adequate records of the disposition of
such processed tobacco may engage in
such removals without first obtaining
authorization from TTB. Any removal
not adequately supported by records
and any other type of removal other
than those listed will be treated as a
removal related to the business of a
manufacturer of processed tobacco, for
which the manufacturer of tobacco
products must first obtain authorization
to engage in another business within the
factory under § 40.47 and keep records

and submit reports under §§40.521 and
40.522, unless the manufacturer can
show to the satisfaction of the
appropriate TTB officer that the removal
is connected with the business of a
manufacturer of tobacco products. In
this final rule TTB has amended
§§40.47(b), 40.202(b), and 40.491 to
conform to the changes made in
§40.72(b).

TTB also amended § 40.522(d) to
provide exceptions from the reporting of
certain removals on TTB F 5250.2. TTB
F 5250.2 is used by a manufacturer or
importer to report certain removals of
processed tobacco; the form must be
submitted to TTB by the close of the
business day on the day following the
removal. Under the temporary
regulations, § 40.522(d) requires
manufacturers to report on TTB F
5250.2 any removals of processed
tobacco for shipment to any person not
holding a TTB permit as a manufacturer
of processed tobacco, a manufacturer of
tobacco products, or an export
warehouse proprietor. The final
regulations no longer require
manufacturers of tobacco products to
report removals of processed tobacco to
entities not holding such permits if
those removals are for purposes related
to the business of a manufacturer of
tobacco products, such as removals for
destruction, for scientific testing or
testing of equipment, for soliciting
orders of tobacco products, or for
transfer between permitted premises of
the same manufacturer. These
exceptions to the reporting requirement
are described in §40.72(b)(2). In
addition, manufacturers of processed
tobacco will not be required to report on
TTB F 5250.2 any removals of processed
tobacco for destruction, scientific
testing, or testing of equipment that
result in the destruction of the
processed tobacco or the return of the
tobacco to the factory premises.
Similarly, TTB has added a new
paragraph §41.262(d)(3) stating that an
importer of processed tobacco that ships
or transfers processed tobacco for
scientific testing which results in the
destruction of the processed tobacco is
not required to report such shipment or
transfer on TTB F 5250.2. Manufacturers
and importers must still report such
removals on their respective monthly
reports.

Comment

We received two additional comments
from R.J. Reynolds regarding
recordkeeping and reporting
requirements for manufacturers of
processed tobacco. R.J. Reynolds
requested confirmation that physical
possession (and not ownership) of
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processed tobacco is the primary
criterion used to identify the permit
holder responsible for reporting the
associated activity. Additionally, R.J.
Reynolds asked that TTB acknowledge
the likelihood of variations in the
weight of processed tobacco as it is
blended with other ingredients and as it
gains and loses moisture due to the
atmospheric conditions of the
manufacturing process. R.J. Reynolds
asks that TTB provide guidance on how
these variations are to be reported.

TTB response: In response to the first
point, as a general principle, TTB agrees
that physical possession and control
over the removal of the processed
tobacco triggers the recordkeeping and
reporting requirements, rather than only
legal ownership of the processed
tobacco. The permittee is responsible for
the physical movement of the processed
tobacco and the permittee who removes
the processed tobacco from its factory is
responsible for reporting the transfer.
With regard to the second point, we
acknowledge that there can be
significant variations in the weight of
processed tobacco. Because the
variation in the weight of processed
tobacco is specific to each industry
member’s manufacturing process, any
standardized guidance by TTB would be
too limiting on industry members to
include in this final rule or too general
to account for individual variations.
Accordingly, manufacturers of
processed tobacco should maintain
records supporting any variations in
weight throughout their manufacturing
process.

Comment

Universal Leaf Tobacco Co. Inc.,
requested that TTB remove the signature
requirement from TTB F 5250.2 because
no signature is required under the
pertinent regulatory provisions at
§40.521. Schweitzer-Mauduit and
Universal Leaf Tobacco Co. Inc.,
requested that TTB remove the
requirement for personal information
about the person picking up the
processed tobacco for delivery, that is,
lines 16, 17 and 18 of TTB F 5250.2.
These lines require the person be
identified by name, address, and
government-issued identification
number (such as a driver’s license
number) and that the vehicle be
identified by license tag number.
According to Universal Leaf Tobacco
Co. Inc., “this requirement infringes on
certain privacy matters.” Schweitzer-
Mauduit asserts that such collection of
information is burdensome for its
employees, while the drivers about
whom information is collected find the
inquiry intrusive and objectionable.

TTB response: With regard to the
requirement that TTB F 5250.2 bear a
signature, the IRC at section 6061
provides that any return, statement, or
other document required to be made
under any provision of the internal
revenue laws or regulations shall be
signed in accordance with forms or
regulations prescribed by the Secretary
of the Treasury. The TTB regulations at
27 CFR 40.41 provide that the
appropriate TTB officer is authorized to
prescribe all forms required by part 40
and that all of the information called for
in each form shall be furnished as
indicated by the headings on the form
and by the instructions on or pertaining
to the form. In addition, §40.41 states
that information called for in each form
shall be furnished as required by part 40
and that, when a return, form, claim, or
other document called for under part 40
is required by part 40, or by the
document itself, to be executed under
penalties of perjury, it shall be executed
under penalties of perjury. The same
provisions apply to part 41, with regard
to importers, under §41.21. The form
itself is required under §§40.522(d) and
41.262(d), which state, in pertinent part,
that the TTB F 5250.2 must be
submitted “in accordance with the
instructions on the form.” Accordingly,
the signature requirement need not be
specifically restated in the regulations.

Also, information about the driver
and vehicle involved in the removal of
processed tobacco from the regulated
premises provides TTB with
information that has been found
effective in tracking processed tobacco
and preventing diversion to illegal
manufacturers. TTB believes that the
information we require at that point is
the minimum necessary to ensure
protection of the revenue by tracking
processed tobacco. It remains the
position of TTB that both importers and
manufacturers must provide TTB with
certain information regarding the person
involved in the delivery of the
processed tobacco to a person who does
not have the appropriate TTB permit.
The information that we are requiring is
consistent with similar recordkeeping
required under the Contraband Cigarette
Trafficking Act (CCTA), 18 U.S.C.
chapter 114, which deals primarily with
contraband cigarettes and smokeless
tobacco and is administered by the
Department of Justice, Bureau of
Alcohol, Tobacco, Firearms, and
Explosives (ATF). However, in
considering these comments, TTB has
determined that, rather than the
personal address of the person picking
up the shipment, a more appropriate
requirement would be the business

address of the company for which the
driver works. As a result, in the final
rule, the word “business” is added in
§§40.521(b)(2) and 41.261(b)(2) to
clarify that records of the business
address of the driver picking up the
processed tobacco must be kept, rather
than the driver’s personal address.
Further, in this final rule both §§40.521
and 41.261 have been amended to
specify that an alternate method may be
approved for the collection of such
information in the case of shipments by
common carrier. Section 41.261 has also
been amended to incorporate some
technical changes for clarity and for
consistency with the language contained
in §40.521.

Comment

Customs Advisory Services Inc.
recommended that the inventory
reporting requirement be clarified,
specifically with regard to how often
TTB F 5210.9 (Inventory—Manufacturer
of Tobacco Products or Processed
Tobacco) must be submitted. The
commenter points to the temporary
regulations at 27 CFR 40.523 that
require a manufacturer to make an
inventory “at the time of commencing
business, at the time of transferring
ownership, at the time of changing
location of the factory, at the time of
concluding business, and at such other
time as any appropriate TTB officer may
require,” and asserts that reporting of
inventory only upon the opening and
closing of business operations “could be
meaningless reporting for companies
with ongoing operations” but that the
phrase “* * * and at such other time as
any appropriate TTB officer may
require” is vague and undefined.

R.J. Reynolds asserted that there are
“major inconsistencies” within the
proposed regulations regarding the
reporting of inventories. Under § 40.523,
a manufacturer of processed tobacco
operating under the transitional rule set
forth in §40.493 must make a true and
accurate inventory on TTB F 5210.9
within 10 days of the date of TTB’s
written acknowledgement of the receipt
of the application filed under §40.492.
R.J. Reynolds points out that importers
of processed tobacco are not required to
provide a similar inventory and, as
these entities could easily have
inventory in their possession, a similar
reporting should be required. In
addition, R.J. Reynolds believes that,
because the date of the initial inventory
and the dates that must be covered by
a manufacturer’s first monthly reports
do not correspond, the relationship
between the two types of reports is
unclear.
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TTB response: With regard to the
comments from Customs Advisory
Services Inc., under §40.523, the phrase
“at such other time as any appropriate
TTB officer may require” provides TTB
with the authority to require an
inventory when necessary, for example,
in connection with an audit or
investigation of an industry member,
which is the most common use by TTB
of the authority to require an inventory.
The same language appears in § 40.201
which sets forth inventory requirements
for manufacturers of tobacco products
and has been an effective tool for TTB
in regulating the industry without the
burden of monthly inventories. Neither
the regulatory text at §40.523 nor the
form TTB F 5210.9 mentions a
requirement to submit to TTB an
inventory monthly and none is deemed
necessary for TTB purposes.

In response to R.J. Reynolds’
comments, we agree that for the same
reasons a manufacturer of processed
tobacco must perform an inventory at
specified times, an importer of
processed tobacco should also perform
an inventory. The omission of this
requirement was an oversight. Importers
of tobacco products are not currently
required to submit inventories because
the products that they store and ship
could only be taxpaid tobacco products,
the tracking of which has been seen as
needing less regulatory oversight.
However, importers of processed
tobacco must account for all processed
tobacco imported and also must report
on the TTB F 5250.2 processed tobacco
shipped to a non-permittee. The
inadvertent omission of an inventory
requirement for importers of processed
tobacco in the temporary regulations is
corrected in this final rule through the
addition of a new section 27 CFR 41.264
that mirrors the inventory requirement
applicable to manufacturers of
processed tobacco appearing at § 40.523.
TTB authority to require such
inventories is set forth in the Internal
Revenue Code of 1986 at 26 U.S.C. 5721,
and applies equally to manufacturers
and importers of processed tobacco.

With regard to the other comments
related to TTB F 5250.1 and TTB F
5210.9, we have addressed issues
relating to the use of those forms with
individual industry members, on a case-
by-case basis, since the publication of
T.D. TTB-78, and we do not believe that
any further regulatory action is
necessary on these points.

Applicants for Permits To Manufacture
Processed Tobacco

Comment

Two commenters suggested that we
amend our regulations to address
whether, and to what extent, TTB will
consider specific factors when
evaluating a tobacco processor’s permit
application.

The Law Offices of Barry Boren
asserted that the regulations addressing
“Investigation of Applicant” at 27 CFR
40.498(b) and 41.238(b) imply a life-
time ban from obtaining a permit for
applicants with a felony conviction. The
commenter stated that, in the past, TTB
has determined that a felony conviction
should not necessarily be a life-time ban
to obtaining a permit and that, rather
than a life-time ban, five years is a
“reasonable ban” in such cases so long
as the agency does not have other
reasons for denying an application for a
permit.

Venable, LLP requested that TTB
amend its regulations to clarify that we
will only deny a permit to an applicant
based on the conduct of an officer,
director, or principal stockholder of a
company, and only if that person is
actively involved in the day-to-day
management or operations of the
applicant. Venable, LLP referenced two
Federal cases from the 1930s to
demonstrate that TTB’s predecessors,
such as the Internal Revenue Service,
“primarily based their decisions to deny
a permit to an applicant on the level of
involvement of the officer, director, or
principal stockholder at issue in the
day-to-day management or operations of
the applicant.” Venable, LLP also
described the standards for denial of
permits applied by other Federal
agencies. Venable, LLP suggested that
TTB adopt a “present responsibility”
standard, in which “[t]he government
frequently finds that companies are
‘presently responsible’ so long as the
officer does not control or manage the
day-to-day operations of the company,
or where the company has instituted
sufficient controls to prevent the officer
from becoming involved in future
government contracts.” In evaluating an
officer’s conduct, Venable, LLP
recommended that TTB consider
mitigating factors, including: (1) The
nexus between the activity for which
the officer, director, or principal
stockholder is under indictment and the
applicant’s business operations; (2)
whether the officer, director, or
principal stockholder is involved in the
day-to-day management or operations of
the applicant; (3) the applicant’s
cooperation with TTB and willingness
to take actions to address TTB’s

concerns; (4) the applicant’s willingness
to implement remedial or monitoring
measures determined necessary by TTB;
(5) whether the applicant has, or will
shortly, implement policies to prevent
the future occurrence of offenses; and
(6) the likelihood that any legal
proceedings against an officer, director,
or principal stockholder are likely to be
resolved in the person’s favor.

Venable, LLP also requested that TTB
consider extending the transitional rule
under § 40.493, which provides that
manufacturers and importers of
processed tobacco already in operation
who applied to TTB for a permit by June
30, 2009, could continue to engage in
that business pending final action by
TTB on the permit application. Venable,
LLP stated that the purpose of
transitional rule was ““to ensure that
long-standing manufacturers and
processors that have operated
successfully and in compliance with the
law are not unfairly denied the right to
continue their business.” The
commenter suggested an extension to
this rule to stay denial of any processed
tobacco manufacturer’s or importer’s
permit application until there is a final
administrative and/or judicial review of
their application, or a final resolution of
any judicial proceedings involving an
officer, director, or principal
shareholder of the company.

TTB response: First, the regulations at
§§40.498(b) and 41.238(b) repeat the
standards of review that TTB may use
to deny a permit under 26 U.S.C. 5712;
the regulatory and statutory texts state
that a permit may be denied if TTB
finds that the applicant is, by reason of
his business experience, financial
standing or trade connections or by
reason of previous or current legal
proceedings involving a felony violation
of any other provision of Federal
criminal law related to tobacco
products, processed tobacco, cigarette
paper, or cigarette tubes, not likely to
maintain operations in compliance with
the provisions of title 26, United States
Code, chapter 52, or has been convicted
of a felony violation of any provision of
Federal or State criminal law relating to
tobacco products, processed tobacco,
cigarette paper or cigarette tubes, or has
failed to disclose any material
information required or made any
material false statement in the
application for permit. The fact that a
permit may now be denied for reasons
related to a felony conviction does not
imply that the permit will necessarily be
denied for such a conviction or that
such a conviction will result in a life-
time ban from obtaining a TTB permit.
Rather, as has been the case historically,
TTB believes that an individual, case-
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by-case determination is necessary for
each applicant, given the variability of
circumstances. TTB will apply these
provisions, as it has applied the
provisions related to determining
qualification for a permit, by
considering all relevant factors. A five-
year limitation, as suggested by Mr.
Boren, would eliminate TTB’s flexibility
to individually evaluate each
applicant’s particular situation. With
regard to the mitigating factors
suggested by Venable, LLP, although it
would not be appropriate to include
specific mitigation standards in the
regulations, those suggested by Venable,
LLP are factors that TTB could
reasonably consider when evaluating an
application for a permit.

Section 702 of CHIPRA merely adds
manufacturers and importers of
processed tobacco to the list of persons
in sections 5712 and 5713(a) of the IRC
who must apply for and obtain a permit
from TTB in order to engage in business,
while it amends sections 5721, 5722,
5723, and 5741 to add references to
processed tobacco with regard to
requirements for making inventories,
keeping records, packaging and labeling,
and reporting. As a result, the same
regulatory authority in these areas
applies to activities involving tobacco
products and processed tobacco.

As for the request that TTB stay the
denial of any processed tobacco
manufacturer or importer permit
application, TTB has no authority to
extend the statutory transitional rule
reflected in § 40.493. However, TTB
does have an administrative process in
place in 27 CFR part 71, consistent with
Federal administrative law, through
which an applicant for a permit may
contest TTB’s denial of a permit
application. Under 27 CFR 71.59, an
applicant may request a hearing before
an administrative law judge, within 15
days of receipt of notice of the
contemplated disapproval of the
application. Thus, TTB’s regulations
already provide an appropriate
administrative process for all permits
administered under TTB’s authority
under the IRC.

Roll-Your-Own and Pipe Tobacco Issues

Comment

John Middleton Co. asserted that the
regulations addressing the packaging of
pipe tobacco, specifically 27 CFR
40.25a(b)(3)(i), are not authorized by
CHIPRA because CHIPRA only
mentions pipe tobacco in reference to its
tax rate increase. That section deems a
product to be roll-your-own tobacco
rather than pipe tobacco if the package
does not bear the declaration “pipe

tobacco” in a specified manner
everywhere on the package that the
brand name appears. These comments
were made in the context of a request
for an extension of the time
manufacturers and importers could use
up existing packaging before being
required to come into compliance with
the new packaging standards. John
Middleton Co., along with the rest of the
Altria Group companies, further argued
that the temporary regulations place an
onerous burden on pipe tobacco
products because ““the focus on
regulation of the pipe tobacco industry
is not anticipated, authorized or
required by the CHIPRA legislation nor
is there anything in CHIPRA that would
have alerted manufacturers of pipe
tobacco that such requirements would
be forthcoming.”

TTB response: First, TTB notes that
the package use-up period was extended
from the original date of August 1, 2009,
until March 23, 2010 (see T.D. TTB-81,
74 FR 48650). With regard to the certain
points made about the classification of
pipe tobacco and roll-your-own tobacco
based on package statements, although
CHIPRA did not specifically highlight
pipe tobacco beyond the section 701 tax
rate increase, as noted in T.D. TTB-78,
TTB determined that because of the
revenue implications resulting from the
tax rate changes made by CHIPRA, there
was a need for more regulatory detail to
clarify the difference between the two
products. Further, as described above,
the statutory definitions of pipe tobacco
and roll-your-own tobacco both require
consideration of the packaging and
labeling of the product—specifically,
whether the packaging or labeling
causes it to be ““suitable for use and
likely to be offered to, or purchased by,
consumers as” tobacco to be smoked in
a pipe or as tobacco for making
cigarettes or cigars or for use as
wrappers thereof. In T.D. TTB-78, TTB
set forth regulations regarding how that
statutory language would be applied.
Those regulations were promulgated
under 26 U.S.C. 5723(a) and (b), which
provide the authority to prescribe
regulations regarding the packaging and
labeling of tobacco products, and under
26 U.S.C. 7805(a), which confers on the
Secretary of the Treasury the broad
authority to prescribe ““all rules and
regulations as may be necessary by
reason of any alteration of law in
relation to internal revenue.”

Comment

TTB received two comments that
requested that we define
‘“‘conspicuousness” as it is used in
§40.25a(b)(3)(i). That regulatory
provision refers to a package that does

not bear the “pipe tobacco” declaration
“in substantially the same
conspicuousness of type and
background as the brand name,” the
result of which is that the package
would be deemed roll-your-own tobacco
rather than pipe tobacco for tax
purposes.

The Law Offices of Barry Boren
suggested that, because the term
“conspicuousness” is not defined in
TTB’s regulations, TTB should adopt
the definition of conspicuousness used
in the U.S. Customs and Border
Protection (CBP) regulations, noting in
this regard that in 19 CFR 134.1(k),
“conspicuous” is defined as ‘“‘capable of
being easily seen with normal handling
of the article or container.” By adopting
the same conspicuous standard as CBP,
TTB would “help manufacturers and
importers better understand their
obligations under the statute and
promote compliance and enforcement,”
and prevent confusion and
unintentional noncompliance, which
would result from agencies adopting
different definitions and policies for the
same term. Further, TTB should adopt
a policy that articles need not be marked
in the most conspicuous place but must
be marked in any conspicuous place.
Finally, the commenter suggested that
TTB adopt provisions from the CBP
regulations at 19 CFR 134.41 regarding
the methods and manner of marking.

National Tobacco suggested that, due
to the inherently ambiguous nature of
the “conspicuousness” standard in
§40.25a(b)(3)(i), TTB should set up a
process allowing tobacco companies to
get prompt, advance TTB approval of
new packaging designs. Under this
approval process, packaging designs
submitted to TTB for review would be
deemed approved if TTB did not specify
any objections within a 15-day time
period. Alternatively, TTB should
further define “conspicuousness” by
specifying a minimum font size for the
term ‘‘pipe tobacco” relative to the font
size of the product brand name each
time the brand name appears on the
packaging.

National Tobacco also suggested that
TTB clarify § 40.25a(b)(3)(ii), under
which processed tobacco removed from
a factory in a package is deemed to be
roll-your-own tobacco if the package or
accompanying materials bear any
representation that would suggest a use
other than as pipe tobacco. National
Tobacco asks that TTB state that the
term ‘‘accompanying materials” used in
that section includes any point of sale
advertising and all other printed
product communications issued by the
manufacturer of pipe tobacco products.
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TTB response: TTB does not believe
that it is appropriate to define the word
“conspicuousness” in this final rule
because any attempt to do so without
first going through a period of public
notice and comment could prove to be
unnecessarily limiting. The current
regulatory text in §40.25a(b)(3)(i) allows
for sufficient flexibility depending on
the design and size of the package, and
TTB believes this is the preferable
approach at this time. In this regard,
TTB notes that, after the enactment of
CHIPRA, Congress passed and the
President signed the Family Smoking
Prevention and Tobacco Control Act
(Pub. L. 111-31) affecting the graphics
and warning statements required to
appear on certain tobacco products.
These additional issues now faced by
the tobacco industry regarding
packaging and labeling requirements
underscore our belief that a flexible
approach, particularly with regard to
size and placement of certain
information on a tobacco product
package, is necessary for the near future.
Rather than establishing a new process
of review and prior approval by TTB of
each tobacco product package, TTB will
consider whether clarifying the
conspicuousness standard in future
guidance is needed.

With regard to the request that TTB
amend § 40.25a to specify what may be
“accompanying materials,” we agree
with the comment. The final regulations
at §40.25a(b)(3)(ii) and §41.30(b)(3)(ii)
provide that “accompanying materials”
includes, but is not limited to, any point
of sale advertising or other printed
product communications issued by the
manufacturer or importer of pipe
tobacco products. In addition, the
inclusion of cigarette papers or tubes in
a package bearing a ““‘pipe tobacco”
declaration will suggest a use other than
pipe tobacco.

Comment

We received a comment from Geoffrey
Ranck of Domestic Tobacco Co.,
recommending that TTB add a line to
the monthly report required of
importers of tobacco products or
processed tobacco (TTB F 5220.6) to
account for cigar tobaccos (filler, binder,
and cigar wraps) separately from roll-
your-own tobacco. Mr. Ranck noted
that, although CHIPRA amended the
definition of roll-your-own tobacco so
that cigar tobacco must now be included
in the accounting of roll-your-own
tobacco, cigar tobacco is still considered
to be distinct from traditional roll-your-
own cigarette tobacco by the U.S.
Department of Agriculture (USDA) in its
implementation of the Fair and
Equitable Tobacco Reform Act

(commonly referred to as the “Tobacco
Buyout”) and by the various states in
their implementation of the Master
Settlement Agreement.

TTB response: Although the
categories on TTB F 5220.6 correspond
directly to the types of tobacco products
recognized under the IRC definitions
(small cigarettes, large cigarettes, small
cigars, large cigars, snuff, chewing
tobacco, pipe tobacco, and roll-your-
own tobacco), we recognize that other
Federal agencies have different
definitions of these tobacco products.
Mr. Ranck’s suggestion has merit and,
when updating TTB F 5220.6, TTB will
explore the extent to which such a
change would meet the needs of
industry members and be consistent
with and facilitate reporting required by
other Federal agencies or the Master
Settlement Agreement.

Comment

Two commenters addressed the
designations that must appear on
tobacco product packages, under
§40.216b and 41.72b, to identify those
products for tax purposes. National
Tobacco noted that the temporary
regulations removed “Tax Class L”” and
“Tax Class J”” as approved designations
for packages of pipe tobacco and roll-
your-own tobacco, respectively, and
suggested that TTB also eliminate all
“Tax Class” designations for the other
tobacco products in favor of accurate
descriptive terms. This would remove
“Class A” and ““Class B” as alternatives
for the term ““small cigarette” and “‘large
cigarette,” “Tax Class C” as an
alternative for the term ““chewing
tobacco” and “Tax Class M” as an
alternative designation for “snuff”.
National Tobacco and the Law Offices of
Barry Boren requested that TTB also
authorize the use of a number of
designations for roll-your-own tobacco
in addition to those prescribed in
§40.216b and 41.72b. The Law Offices
of Barry Boren stated that the labeling
requirements proposed for cigar
wrappers are unduly restrictive; that
cigar wrappers have been known
throughout the industry and the general
public under names such as ““cigar
wrappers,” “‘cigar wraps,” “‘blunts,”
“leaf wraps” and “‘flat wraps;” and that
any of these names should be acceptable
for marking purposes. National Tobacco
proposed adding ‘‘tobacco cones” and
““cigar tubes” as designations, stating
that the use of the term “roll-your-own
tobacco” to designate such products
may cause confusion between products
used for making cigars and products
used for making cigarettes, particularly
because roll-your-own tobacco used for
making cigarettes is subject to State

excise taxes and the payment
obligations of the Master Settlement
Agreement.

TTB Response: First, TTB notes that
the designations required on tobacco
product packages are intended to
identify the product for purposes of
Federal excise tax. The designation
indicates the tax category under which
the taxpayer removed the product
domestically or obtained release of an
imported product. The regulations have
traditionally allowed industry members
a choice between using a descriptive
term and using a “Tax Class” reference.
For example, under the previous version
of §40.216a, a package of pipe tobacco
had to bear either the designation ‘““pipe
tobacco” or the designation “Tax Class
L.” Although we agree that descriptive
terms for all tobacco products may be
preferable in some regards, the removal
of the options to use “Tax Class L” to
designate pipe tobacco and “Tax Class
] to designate roll-your-own tobacco
was specific to those products and to
the ways those products are defined by
statute. The designations “Tax Class L”
and “Tax Class J”” were removed as
authorized designations because the IRC
definitions, as discussed above, require
consideration of the packaging and
labeling of pipe tobacco and roll-your-
own tobacco—specifically as to whether
packaging, labeling, appearance, or type
of the tobacco, cause the product to be
“suitable for use and likely to be offered
to, or purchased by, consumers” as
either of those products. The statutory
definitions of the other products do not
require a similar consideration of the
packaging and labeling. Accordingly,
because TTB does not have a
compelling reason to adopt the
requested change within the scope of
administration and enforcement of the
Federal excise tax, and because the
alternative notices are currently in use
by industry members, it would not be
appropriate to adopt the proposed
changes in this final rule without notice
to, and opportunity for comment by,
industry members.

With regard to the designations
authorized for roll-your-own tobacco,
under the temporary regulations, the
following terms may be used: “roll-
your-own tobacco,” “cigarette tobacco,”
““cigar tobacco,” ““cigarette wrapper,”
and “‘cigar wrapper.” TTB believes these
alternative designations are sufficient
for administering and enforcing the
Federal excise tax provisions. The
designations are used for tax purposes
and are not intended to reflect the scope
of terms used for marketing the product.
TTB notes that the regulations do not
prohibit additional terms from
appearing on tobacco product packages
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that also bear one of the prescribed
designations. Such additional
information may appear so long as it
does not contradict or conflict with the
tax designation.

Comments To Be Addressed in a Future
Rulemaking

TTB received additional comments
that relate to pipe tobacco and roll-your-
own tobacco issues, particularly with
regard to distinguishing between the
two products for tax purposes.
Comments from the South Dakota
Attorney General’s Office, National
Tobacco, the Law Offices of Barry
Boren, Altadis USA, Inc., and the
Campaign for Tobacco-Free Kids
suggested that TTB clarify the
characteristics that distinguish pipe
tobacco from roll-your-own tobacco to
prevent mislabeling of roll-your-own
tobacco as pipe tobacco. Altadis USA,
Inc. expressed concern about “massive
tax cheating in the form of
misclassification of RYO tobacco as pipe
tobacco” and submitted a ‘‘Draft
Revision of Temporary/Proposed
Regulation on Classification of Pipe
Tobacco and Roll-Your-Own Tobacco.”

The Pipe Tobacco Council, National
Tobacco, and Altadis USA, Inc.
requested that TTB “grandfather” pipe
tobacco brands that were on the market
prior to the enactment of CHIPRA in
2009. Although various “grandfather”
proposals have been suggested to TTB,
they differ in details. In general, under
those various proposals, brands that
were marketed as pipe tobacco prior to
a certain date, for example, April 1,
2009, would continue to be deemed
pipe tobacco after that date so long as
the product remained sufficiently
similar to the product that was
produced under that brand name before
April 1, 2009. As a result, under the
various proposals, any standards that
TTB might find to distinguish between
pipe tobacco and roll-your-own tobacco
would not be applied to
“grandfathered”” brands.

The Pipe Tobacco Council also
expressed concern about the
importation of cut tobacco that was not
put up into consumer packages,
specifically that there would be a
disparity in treatment between packaged
and unpackaged imported tobacco. The
Pipe Tobacco Counsel recommended
that cut tobacco imported under a
certain subheading of the Harmonized
Tariff Schedule of the United States
(HTSUS) be categorized as roll-your-
own tobacco, with excise tax due upon
release from customs custody. That
subheading (2403.10.30.90) applies, in
general terms, to smoking tobacco that
is to be used in products other than

cigarettes and that is not prepared for
marketing to the ultimate consumer in
the form and package in which it’s
imported.

The issues involved in distinguishing
between pipe tobacco and roll-your-own
tobacco merit separate treatment. To
obtain public input specifically on those
issues, TTB published in the Federal
Register on July 22, 2010 (75 FR 42659),
an advance notice of proposed
rulemaking, Notice No. 106, referred to
earlier in this comment discussion.
After the close of the Notice No. 106
comment period, TTB received a request
to meet with an industry member and
its legal representation to present TTB
with a proposal to use certain physical
characteristics to distinguish between
pipe tobacco and roll-your-own tobacco
that differ from the standards proposed
by the other commenters. That new
proposal, which was submitted as a
slide presentation, is now posted with
the comments on Notice No. 106 as
Comment 23 and may be viewed at the
Regulations.gov Web site (www.
regulations.gov) within Docket No.
TTB-2010-0004. Through publication
in the Federal Register of Notice No.
120 on August 24, 2011 (76 FR 52913),
TTB reopened the public comment
period for Notice No. 106, until October
24, 2011, in order to provide an
opportunity for public feedback to the
new proposal. TTB is currently
reviewing the comments and
determining the appropriate rulemaking
action in response.

Other Changes to the Temporary
Regulations

In addition to those changes noted in
the above discussion of comments, this
final rule document makes the following
changes to the temporary regulations
published in T.D. TTB-78 and T.D.
TTB-81:

e In §§40.11 and 41.11, the definition
of ““package” is amended to provide for
several exceptions to the statement that
““[a] container of processed tobacco, the
contents of which weigh 10 pounds or
less (including any non-tobacco
ingredients or constituents), that is
removed within the meaning of this
part, is deemed to be a package offered
for sale or delivery to the ultimate
consumer.” Those exceptions are
provided to recognize that
manufacturers and importers of
processed tobacco may remove
processed tobacco in small amounts for
purposes related to the business of a
manufacturer or importer of processed
tobacco; the exceptions allow the
removal of such small amounts without
that removal being deemed a removal of
a taxable product and thus triggering the

tax. The exceptions are similar to those
provided to manufacturers of tobacco
products who remove tobacco products
without payment of tax for specified
purposes. The definition of “package” is
also amended to add references to
§40.25a and 41.30, respectively, to
direct the reader to the tax rates that
apply to processed tobacco that is
placed into a package and removed.
Also, in §§40.11 and 41.11, TTB is
amending the definition of ““packaging”
to clarify that, when used in the context
of an action, the term ‘““packaging” refers
to the activity of placing processed
tobacco or a tobacco product in a
package. This differentiates the use of
the verb form of “packaging” from that
of the noun form, as both appear in the
regulatory text.

e In §§40.25a(b)(2) and 41.30(b)(2), a
sentence has been added that mirrors
text in the definition of “package” in
§§40.11 and 41.11 described in the first
bullet above. Specifically §§ 40.25a(b)(2)
and 41.30(b)(2) now state that a
container of processed tobacco, the
contents of which weigh 10 pounds or
less (including any added non-tobacco
ingredients or constituents), that is
removed within the meaning of this
part, is deemed to be a package offered
for sale or delivery to the ultimate
consumer. The same exceptions are
provided in those regulatory sections to
recognize that manufacturers and
importers of processed tobacco may
remove processed tobacco in small
amounts for purposes related to the
business of a manufacturer or importer
of processed tobacco; the exceptions
allow the removal of such processed
tobacco without that removal being
deemed a removal of a taxable product
and triggering the tax. The added text in
§§40.25a(b)(2) and 41.30(b)(2) is for
ease of reference.

e In §40.256, the reference to
“§40.61(b)” is corrected, so that it reads
“§40.61(c).”

e In §40.521(a), TTB is removing the
requirement to keep records showing
the quantity of processed tobacco
processed, because we believe this
requirement could result in counting the
same tobacco multiple times where the
tobacco is subject to more than one
processing activity.

e In §40.521, paragraphs (b)(6) and
(b)(7) are removed, thereby removing
the requirement that manufacturers of
processed tobacco obtain a declaration
by the purchaser of the processed
tobacco of the specific purposes for the
purchase and a declaration by the
purchaser of the name and address of
the principal if the purchaser is acting
as an agent. TTB has not to date
obtained any useful information from
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such requirements. Corresponding
changes are made to the recordkeeping
requirements applicable to importers of
processed tobacco at §§41.261(b)(6) and
(b)(7).

e In §40.531, which concerns
approvals of alternate methods or
procedures for manufacturers of
processed tobacco, TTB is amending
paragraph (a)(2) by adding a reference to
affording equivalent security to the
revenue, as an additional condition for
TTB approval.

e A new §41.203a is added to correct
an oversight. Importers of tobacco
products are subject, under 26 U.S.C.
5713(b), to the same permit suspension
and revocation provisions as those in
the regulations applicable to
manufacturers of tobacco products and
processed tobacco and to importers of
processed tobacco, at 27 CFR 40.332,
40.528, and 41.273 respectively.
However, no such provision mirroring
this statutory text appears in the current
regulations applicable to importers of
tobacco products. The new section sets
forth permit suspension and revocation
provisions for importers of tobacco
products that mirror the permit
suspension and revocation provisions
for importers of processed tobacco in
§41.273.

e In 27 CFR 41.232, TTB is adding
language to clarify that, although the
permit of an importer of tobacco
products can be amended to allow for
the importer to import processed
tobacco under the same permit, that
importer qualifies to do so only when
TTB authorization of the amendment is
received in response to the application.

¢ Finally, TTB has made several non-
substantive editorial changes to improve
the readability and the clarity of the
regulatory texts that appear in this
document.

Adoption of Final Rule

Based on the foregoing, TTB has
determined that the temporary
regulations published in T.D. TTB-78
and T.D. TTB-81 should be adopted as
a final rule with the changes discussed
above.

Regulatory Flexibility Act

We certify that these regulations will
not have a significant economic impact
on a substantial number of small
entities. The regulatory obligations and
relevant collections of information
which are the subject of this rule derive
directly from the Internal Revenue Code
of 1986, as amended, and the
regulations in this rule concerning these
obligations and collections merely
implement and provide necessary
standards for complying with the

statutory requirements. Likewise, any
secondary or incidental effects, and any
reporting, recordkeeping, or other
compliance burdens flow directly from
the statute. Accordingly, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

TTB has provided estimates of the
burden that the collection of
information contained in these
regulations imposes, and the estimated
burden has been reviewed and approved
by the Office of Management and
Budget (OMB) in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507) and assigned control
numbers 1513-0024, 1513-0032, 1513—
0033, 1513-0035, 1513-0068, 1513—
0070, 1513-0078, 1513—-0106, 1513—
0107, and 1513—0130. TTB notes that
this final rule contains a number of
amendments to the regulations that
alleviate the recordkeeping and
reporting required by the temporary rule
that this document replaces. In several
provisions, alternate procedures are
provided that allow for monthly
summary reporting rather than daily or
per-shipment reporting, and in two
provisions, the requirement to record
certain information has been removed.
In addition, this final rule allows
manufacturers of processed tobacco to
submit one permit application to cover
all locations at which they conduct
business, rather than one application for
each location. This final rule does,
however, add an additional requirement
that manufacturers and importers of
processed tobacco submit location
information to TTB as part of the permit
application. This information was not
previously specifically required under
the regulations but could have been
required by TTB under its authority to
require submission of any ‘‘additional
information” required to determine
whether an applicant is entitled to a
permit. (Set forth at 27 CFR 40.497 and
41.237.). This final rule reinstitutes
recordkeeping of certain unprocessed
tobacco and also extends certain
inventory requirements to importers of
processed tobacco.

Under the Paperwork Reduction Act
of 1995, an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid OMB control
number. Comments concerning
suggestions for reducing the burden of
the collections of information in this
document should be directed to Mary A.
Wood, Alcohol and Tobacco Tax and
Trade Bureau, using any of these points
of contact:

e P.O. Box 14412, Washington, DC
20044—-4412;

e 202-453-2686 (facsimile); or
e formcomments@ttb.gov (email).

Effective Date

This document finalizes temporary
regulations that were effective on June
22,2009, which implemented changes
made to the Internal Revenue Code of
1986 by the Children’s Health Insurance
Program Reauthorization Act of 2009.
Because industry members have been
operating for almost three years under
the temporary regulations finalized in
this document, and because many of the
final regulations set forth in this
document lessen reporting and
recordkeeping burdens for industry
members, TTB finds good cause under
5 U.S.C. 553(d)(3) to dispense with the
effective date limitation in 5 U.S.C.
553(d). This final rule will be effective
on June 21, 2012.

Executive Order 12866

It has been determined that this rule
is not a significant regulatory action as
defined in E.O. 12866. Therefore, it
requires no regulatory assessment.

Drafting Information

This document was drafted by several
members of the Regulations and Rulings
Division, Alcohol and Tobacco Tax and
Trade Bureau, with assistance from
personnel in other divisions within
TTB.

List of Subjects

27 CFR Part 40

Cigars and cigarettes, Claims,
Electronic funds transfers, Excise taxes,
Imports, Labeling, Packaging and
containers, Processed tobacco,
Reporting and recordkeeping
requirements, Surety bonds, Tobacco
products.

27 CFR Part 41

Cigars and cigarettes, Claims, Customs
duties and inspection, Electronic funds
transfers, Excise taxes, Imports,
Labeling, Packaging and containers,
Puerto Rico, Reporting and
recordkeeping requirements, Surety
bonds, Tobacco, Virgin Islands,
Warehouses.

The Regulatory Amendment

For the reasons discussed in the
preamble, the temporary regulations
published in the Federal Register at 74
FR 29401 on June 22, 2009, as T.D.
TTB-78, the temporary regulations
published in the Federal Register at 74
FR 37551 on July 29, 2009, as T.D. TTB-
80, and the temporary regulations
published in the Federal Register at 74
FR 48650 on September 24, 2009, as
T.D. TTB-81, are adopted as final, with
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the changes as discussed above and set
forth below:

PART 40—MANUFACTURE OF
TOBACCO PRODUCTS, CIGARETTE
PAPERS AND TUBES, AND
PROCESSED TOBACCO

m 1. The authority citation for part 40
continues to read as follows:

Authority: 26 U.S.C. 448, 5701-5705,
5711-5713, 5721-5723, 5731-5734, 5741,
5751, 5753, 5761-5763, 6061, 6065, 6109,
6151, 6301, 6302, 6311, 6313, 6402, 6404,
6423, 6676, 6806, 7011, 7212, 7325, 7342,
7502, 7503, 7606, 7805, 31 U.S.C. 9301, 9303,
9304, 9306.

§40.11 [Amended]

m 2.1n §40.11:

m a. The definition of “package” is
amended by adding, after the word
“part,” the words “‘for any purpose
other than destruction, export, delivery
as a sample to a manufacturer of
processed tobacco or tobacco products
for the purpose of soliciting orders of
processed tobacco, or scientific testing
or testing of equipment which results in
the destruction of the processed tobacco
or the return of the processed tobacco to
the factory premises,” and by adding, at
the end, the sentence, “For appropriate
tax rate, see §40.25a.”’;

m b. The definition of “packaging” is
amended by removing the word “The”
and adding, in its place, the words,
“When used in the context of an action,
the’’; and

m c. The definition of “‘sale price” is
amended by adding, after the words
“sold by the”, the words “U.S.”.

§40.25a [Amended]

m 3.In §40.25a:

m a. Paragraph (b)(2) is amended by
adding a sentence at the end to read as
follows: ““A container of processed
tobacco, the contents of which weigh 10
pounds or less (including any added
non-tobacco ingredients or
constituents), that is removed within the
meaning of this part for any purpose
other than destruction, export, delivery
as a sample to a manufacturer of
processed tobacco or tobacco products
for the purpose of soliciting orders of
processed tobacco, or scientific testing
or testing of equipment which results in
the destruction of the processed tobacco
or the return of the processed tobacco to
the factory premises, is deemed to be a
package offered for sale or delivery to
the ultimate consumer.”

m b. Paragraph (b)(3)(ii) is amended by
adding two sentences at the end to read
as follows: “The term ‘accompanying
materials’ includes, but is not limited to,
any point of sale advertising or other

printed product communications issued
by the manufacturer or importer of pipe
tobacco products. In addition, the
inclusion of cigarette papers or tubes in
a package bearing a ‘pipe tobacco’
declaration will suggest a use other than
pipe tobacco.”

m 4.In §40.47, paragraph (b) is revised
to read as follows:

§40.47 Other businesses within factory.
* * * * *

(b) Processed tobacco. A manufacturer
of tobacco products may engage in
certain activities related to processed
tobacco without an approval under
paragraph (a) of this section. Section
40.72(b) specifies the activities and
circumstances that do not require
authorization to engage in another
business as well as those activities and
circumstances that do.

m 5.In §40.72, paragraph (b) is revised
to read as follows:

§40.72 Use of factory premises.
* * * * *

(b) Processed tobacco. (1) A
manufacturer of tobacco products that
processes tobacco or receives processed
tobacco on its factory premises solely
for use in the manufacture of tobacco
products under its permit, that removes
processed tobacco from the factory
premises only for purposes related to its
business of manufacturing tobacco
products as set forth in (b)(2) of this
section, and that maintains records
sufficient to show the final disposition
of any processed tobacco removed from
the factory premises may engage in such
activities on the factory premises under
the authority of its existing permit
without prior authorization from TTB
under § 40.47. If a manufacturer of
tobacco products removes processed
tobacco for purposes other than those
specified in paragraph (b)(2) of this
section, that manufacturer must obtain
prior authorization from TTB in
accordance with § 40.47 and must keep
records and submit reports as prescribed
in §§40.521 and 40.522.

(2) The following activities are
considered to be activities related to the
manufacture of tobacco products:
Removal of samples of processed
tobacco for the purpose of soliciting
orders of tobacco products; removal of
processed tobacco for destruction;
removal of processed tobacco for
scientific testing or testing of equipment
which results in the destruction of the
processed tobacco or the return of the
processed tobacco to the factory
premises; and transfer of processed
tobacco between permitted premises of
the same manufacturer. Any removal of
processed tobacco other than those

listed above requires the manufacturer
to first obtain authorization to engage in
another business within the factory
under §40.47 and to keep records and
submit reports under §§40.521 and
40.522, unless the manufacturer can
show to the satisfaction of the
appropriate TTB officer that the removal
is connected with the business of a
manufacturer of tobacco products rather
than with the business of a
manufacturer of processed tobacco.

m 6. Section 40.182 is revised to read as
follows:

§40.182 Record of tobacco and processed
tobacco.

(a) Except as provided in paragraph
(b) of this section, a manufacturer of
tobacco products must maintain a
record that shows the total quantity in
pounds of all:

(1) Processed tobacco on hand at the
beginning of each month;

(2) Processed tobacco received,
together with the name and address of
the person from whom received and the
date of receipt;

(3) Processed tobacco used in the
manufacture of tobacco products,
together with the date of use;

(4) Processed tobacco lost, together
with the date and other circumstances
of the loss;

(5) Processed tobacco destroyed,
together with the date and other
circumstances of the destruction;

(6) Processed tobacco removed,
together with the date of the removal
and reason for the removal; and

(7) Tobacco (unprocessed) on hand at
the beginning of each month and used
in the manufacture of tobacco products,
lost, destroyed, or removed during each
month.

(b) A manufacturer of tobacco
products that is required to obtain
authorization to engage in another
business within the factory under
§§40.47(b) and 40.72(b) must keep
records as prescribed in §40.521, in
addition to those required elsewhere in
this part.

(Approved by the Office of Management and
Budget under control number 1513-0068)

m 7.In §40.202, paragraph (b) and the
parenthetical OMB approval are revised
to read as follows:

§40.202 Reports.

* * * * *

(b) Report of processed tobacco. In
addition to complying with the
requirements set forth in this part
relating to the reporting of tobacco
products, a manufacturer of tobacco
products that is required to obtain
authorization to engage in another
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business within the factory under
§§40.47(b) and 40.72(b) must also make
and submit reports as prescribed in
§40.522.

(Approved by the Office of Management and
Budget under control number 1513—-0033)

§40.256 [Amended]

m 8.In §40.256, the first sentence is
amended by removing the reference
“§40.61(b)” and adding, in its place, the
reference “§40.61(c)”.

m 9. Section 40.491(b)(3) is revised to
read as follows:

§40.491 Factory premises.
* * * * *
(b) * ok %

(3) Any person that holds a TTB
permit for the manufacture of tobacco
products and that removes processed
tobacco from the factory must apply for
authorization to engage in that activity,
when required to do so under §40.47.
m 10. A new §40.502 is added under the
undesignated center heading
“Qualification Requirements for
Manufacturers of Processed Tobacco” to
read as follows:

§40.502 Factory premises.

(a) General. The premises used by a
manufacturer of processed tobacco to
conduct such business must be
described on its permit and such
premises must include any physical
location or building used for:
Manufacturing and storing processed
tobacco; storing materials, equipment,
and supplies related to or used in the
manufacturing and storage of processed
tobacco; and carrying on activities in
connection with the manufacturing and
storage of processed tobacco. The
premises may consist of more than one
building, or portions of buildings,
which need not be contiguous or located
in the same city, town, village, or State.
The manufacturer must designate a
central location as a repository for the
records required under this subpart. The
application for the permit filed under
§40.492 must describe the buildings or
portions of buildings by street address
(number, street, city or equivalent, and
State). The permit application must
include a diagram, in duplicate,
showing the following information, if
applicable:

(1) The identification of each building
by a letter, number, or similar
designation if the factory is in more than
one building and each building is not
identifiable by a separate street address;
and

(2) The particular floor or floors, or
room or rooms, comprising the factory
if the factory consists of, or includes, a

portion of a building or portions of
buildings.

(b) Permits issued prior to June 21,
2012. A manufacturer of processed
tobacco operating under a permit issued
prior to June 21, 2012, must submit the
information required under paragraph
(a) of this section within 180 days after
June 21, 2012.

(c) Extension or curtailment of
factory. If a manufacturer of processed
tobacco wishes to change the premises
delineated by its permit to an extent that
would be inconsistent with the
description or diagram of the premises
that was submitted with the
manufacturer’s last permit application,
the manufacturer must submit an
application on TTB Form 5200.16 for,
and obtain, an amended permit before
the change in the premises occurs. The
application must describe the proposed
change in the premises and must be
accompanied by a new diagram if
required under paragraph (a) of this
section.

m 11. Section 40.521 is revised to read
as follows:

§40.521
tobacco.
(a) Every manufacturer of processed

tobacco and every manufacturer of
tobacco products required to obtain
authorization to engage in another
business within the factory under
§§40.47(b) and 40.72(b) of this part
must keep records of operations and
transactions that show the total quantity
of all:

(1) Processed tobacco on hand at the
beginning of each month;

(2) In the case of a manufacturer of
tobacco products, processed tobacco
used in the manufacture of tobacco
products during each month;

(3) Processed tobacco received,
together with the date of receipt and the
name and address of the person from
whom it was received;

(4) Processed tobacco removed from
the factory for shipment to a person
holding a TTB permit as a manufacturer
of processed tobacco, as a manufacturer
of tobacco products, as an importer of
processed tobacco, or as an export
warehouse proprietor, together with the
date of removal and the name and
address of the person to whom shipped
or delivered;

(5) Processed tobacco removed from
the factory for shipment, other than for
export, to a person not holding a TTB
permit as a manufacturer of processed
tobacco, as a manufacturer of tobacco
products, as an importer of processed
tobacco, or as an export warehouse
proprietor, together with the date of
removal;

Record of tobacco and processed

(6) Processed tobacco removed from
the factory for export, together with the
date of removal;

(7) Processed tobacco removed for any
purpose not referred to in paragraphs
(a)(4), (5), (6), and (7) of this section,
together with the date of removal;

(8) Processed tobacco lost, together
with the date and other circumstances
of the loss;

(9) Processed tobacco destroyed
(either on factory premise or removed
from factory premises for destruction),
together with the date and other
circumstances of the destruction;

(10) Processed tobacco transferred
between buildings that are covered
under the same permit but that are not
located in the same city, town, village,
or State; and

(11) Tobacco (unprocessed) on hand
at the beginning of each month and used
in the manufacture of tobacco products,
lost, destroyed, or removed during each
month.

(b) Any manufacturer of processed
tobacco and any manufacturer of
tobacco products that are required to
obtain authorization to engage in
another business within the factory
under §§40.47(b) and 40.72(b) and that
engage in removals of processed tobacco
described in paragraph (a)(5) or (a)(6) of
this section must also keep records that
show the following information about
each such removal:

(1) The full name and business
address (including city and State) of the
purchaser (if there is a purchaser) and
the full name and business address of
the recipient, or personal address if the
purchaser or recipient is not a business;

(2) The full name, business address
(including city and State), and driver’s
license number of the person picking up
the processed tobacco for delivery;

(3) The license number of the vehicle
in which the processed tobacco is
removed from the manufacturer’s
premises;

(4) The street address of the
destination (not including any in-transit
stops) of the processed tobacco; and

(5) The quantity of processed tobacco
in the shipment;

(c) The entries in the records of
removals required under this section
must be made for each day by the close
of the business day following the day on
which the removal occurs. There is no
particular format prescribed for the
records required under this section (and
commercial records may be used)
although the required information must
be readily ascertainable from the records
kept. In the case of a removal under
paragraph (a)(5) or (a)(6) of this section
that involves shipment by a common
carrier, the appropriate TTB officer may
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approve an alternate method or
procedure pursuant to §§40.45 or
40.531 through which the manufacturer
may keep records regarding the common
carrier and its means of tracking
(including pick up and delivery) of the
shipment in lieu of the information
required by paragraphs (b)(2) and (b)(3)
of this section.

m 12.In § 40.522, paragraph (d) is
revised to read as follows:

§40.522 Reports.

* * * * *

(d) Reports of removals. (1) Except as
otherwise provided in paragraphs (d)(2)
or (d)(3) of this section, a manufacturer
who removes processed tobacco for
export or for shipment to someone other
than a person holding a TTB permit as
a manufacturer of processed tobacco, as
a manufacturer of tobacco products, as
an importer of processed tobacco, or as
an export warehouse proprietor must
report each such removal on TTB
F 5250.2 by the close of the next
business day following the day of
removal, in accordance with the
instructions on the form.

(2) In the case of removals for export,
as an alternative to the procedure
prescribed in paragraph (d)(1) of this
section, the manufacturer may submit to
TTB a monthly summary report of such
removals in a format approved by the
appropriate TTB officer. Prior to the use
of such an alternate procedure, the
manufacturer must obtain written
approval from the appropriate TTB
officer.

(3) A manufacturer of tobacco
products who removes processed
tobacco for any of the purposes related
to the manufacture of tobacco products
set forth under § 40.72(b)(2) is not
required to report such removals on
TTB F 5250.2. Records of such removals
must still be kept pursuant to §40.521.

* * * * *

§40.531 [Amended]

m 13.In §40.531, paragraph (a)(2) is
amended by removing the word “, and”
at the end and adding in its place, the
words “and affords equivalent security
to the revenue; and”.

PART 41—IMPORTATION OF
TOBACCO PRODUCTS, CIGARETTE
PAPERS AND TUBES, AND
PROCESSED TOBACCO

m 14. The authority citation for part 41
continues to read as follows:

Authority: 26 U.S.C. 5701-5705, 5708,
5712,5713, 5721-5723, 5741, 5754, 5761—
5763, 6301, 6302, 6313, 6402, 6404, 7101,
7212, 7342, 7606, 7651, 7652, 7805; 31 U.S.C.
9301, 9303, 9304, 9306.

§41.11 [Amended]

m 15.In §41.11, the definition of
“package” is amended by adding, after
the word “part” the words “for any
purpose other than destruction, export,
delivery as a sample to a manufacturer
of processed tobacco or tobacco
products for the purpose of soliciting
orders of processed tobacco, or for
scientific testing or testing of equipment
that results in the destruction of the
processed tobacco or the return of the
processed tobacco,” and by adding, at
the end, the sentence, ‘“For appropriate
tax rate, see §41.30.”’; and the definition
of “packaging” is amended by removing
the word “The” and adding, in its place,
the words, “When used in the context
of an action, the”.

§41.30 [Amended]

m 16.In §41.30:

m a. Paragraph (b)(2) is amended by
adding a sentence at the end to read as
follows: “A container of processed
tobacco, the contents of which weigh 10
pounds or less (including any added
non-tobacco ingredients or
constituents), that is removed within the
meaning of this part for any purpose
other than destruction, export, delivery
as a sample to a manufacturer of
processed tobacco or tobacco products
for the purpose of soliciting orders of
processed tobacco, or for scientific
testing or testing of equipment that
results in the destruction of the
processed tobacco or the return of the
processed tobacco, is deemed to be a
package offered for sale or delivery to
the ultimate consumer.”

m b. Paragraph (b)(3)(ii) is amended by
adding two sentences at the end to read
as follows: “The term ‘accompanying
materials’ includes, but is not limited to,
any point of sale advertising or other
printed product communications issued
by the manufacturer or importer of pipe
tobacco products. In addition, the
inclusion of cigarette papers or tubes in
a package bearing a ‘pipe tobacco’
declaration will suggest a use other than
pipe tobacco.”

m 17. New §41.203a, is added
immediately before the undesignated
center heading “Required Records and
Reports” to read as follows:

§41.203a Suspension and revocation of
permit.

When the appropriate TTB officer has
reason to believe that an importer of
tobacco products has not in good faith
complied with the provisions of 26
U.S.C. chapter 52, and regulations
thereunder, or with any other provision
of 26 U.S.C. with intent to defraud, or
has violated any condition of the
permit, or has failed to disclose any

material information required or made
any material false statement in the
application for the permit, or is, by
reason of previous or current legal
proceedings involving a felony violation
of any other provision of Federal
criminal law relating to tobacco
products, processed tobacco, cigarette
paper, or cigarette tubes, not likely to
maintain operations in compliance with
26 U.S.C. chapter 52, or has been
convicted of a felony violation of any
provision of Federal or State criminal
law relating to tobacco products,
processed tobacco, cigarette paper, or
cigarette tubes, the appropriate TTB
officer shall issue an order, stating the
facts charged, citing such person to
show cause why the permit should not
be suspended or revoked. Such citation
shall be issued and opportunity for
hearing afforded in accordance with
part 71 of this chapter, which part is
applicable to such proceedings. If, after
hearing, the Administrative Law Judge,
or on appeal, the Administrator, finds
that such person has not shown cause
why the permit should not be
suspended or revoked, such permit shall
be suspended for such period as the
appropriate TTB officer deems proper or
shall be revoked.

m 18.In §41.232, paragraph (b) is
amended by adding, before the period,
the words, “‘and receiving TTB
authorization”.

m 19. Section 41.237 is amended by
designating the existing text as
paragraph (a), adding a heading to
newly designated paragraph (a), and
adding a new paragraph (b). The
additions read as follows:

§41.237 Additional information.

(a) General. * * *

(b) Business premises. Every person
that files an application for a permit
required by §41.231 as an importer of
processed tobacco must furnish, with its
application for the permit, the address
to be used as the principal business
office where the records and reports
required by the subpart must be
maintained pursuant to §41.263. The
applicant must also include the location
(by physical address or other means if
there is no physical address) of any
premises used for the storage of
processed tobacco imported or received.
For permits issued prior to June 21,
2012, the permittee has 180 days from
June 21, 2012, to submit the information
required under this paragraph.

m 20.In §41.253, a sentence is added at
the end to read as follows:

§41.253 Change in location or address.

* * * Whenever the importer wishes
to change the location of the premises
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used for the storage of processed
tobacco imported or received by the
importer to an extent that would be
inconsistent with the location
information submitted with the
importer’s last permit application, the
importer must apply for, and obtain, an
amended permit before such a change in
premises takes place.

m21.In §41.261:
m a. Paragraph (a)(2) is amended by
adding at the end before the semicolon
the words “, together with the name and
address of the person from whom it was
received’’;
m b. Paragraph (a)(3) is amended by
adding at the end before the semicolon
the words “or exported”’;
m c. Paragraph (a)(5) is amended by
removing the word ““Transferred” and
adding, in its place, the words “Except
in the case of returns to customs
custody or exportations, transferred”’;
m d. Paragraph (a)(6) is amended by
removing the period at the end and
adding in its place the word ““; and”’;
m e. New paragraph (a)(7) is added;
m f. Paragraph (b)(1) is amended by
removing the words “address (including
city and State) of the purchaser (or
recipient, if there is no purchaser)” and
adding, in their place, the words
“business address (including city and
State) of the purchaser (if there is a
purchaser) or the full name and
business address of the recipient (if
there is no purchaser), or personal
address if the purchaser or recipient is
not a business”’;
m g. Paragraph (b)(2) is amended by
adding before the word “address” the
word “business’;
m h. Paragraph (b)(5) is amended by
removing the semicolon and adding in
its place a period;
m i. Paragraphs (b)(6), (b)(7), and (d) are
removed; and
m j. Paragraph (c) is revised.

The revision and addition read as
follows:

§41.261 Records.

(a) * * *

(7) Transferred between buildings that
are covered under the same permit but
that are not located in the same city,

town, village, or State.
* * * * *

(c) The entries in the records required
under this section must be made for
each day by the close of the business
day following the day on which the
transfer or sale occurs. There is no
particular format prescribed for the
records required under this section (and
commercial records may be used),
although the required information must
be readily ascertainable from the records

kept. In the case of a removal under
paragraph (a)(5) of this section that
involves shipment by a common carrier,
the appropriate TTB officer may
approve an alternate method or
procedure pursuant to § 41.26 of this
part through which the importer may
keep records regarding the common
carrier and its means of tracking
(including pick up and delivery) of the
shipment in lieu of the information
required by paragraphs (b)(2) and (b)(3)
of this section. No records are required
to be kept under this part regarding
processed tobacco within customs
custody, although this will not preclude
TTB review of records related to such
processed tobacco as may be
appropriate for purposes of the
enforcement of the provisions of this
part.

* * * * *

m 22.In §41.262, paragraph (a) is
amended by adding at the end of the
paragraph the sentence, “The importer
need not include in the reports under
this part information regarding
processed tobacco that is in customs
custody.”; and paragraph (d) is revised
to read as follows:

§41.262 Reports.

* * * * *

(d) Reports of sales and transfers.
(1) Except as otherwise provided in
paragraph (d)(2) of this section, an
importer that exports processed tobacco
or transfers or sells processed tobacco to
someone other than a person holding a
permit as an importer or manufacturer
of processed tobacco or tobacco
products or as an export warehouse
proprietor must report each such
exportation, sale, or transfer on TTB F
5250.2 by the close of the next business
day following the day of exportation,
sale, or transfer, in accordance with the
instructions on the form.

(2) In the case of removals for export,
as an alternative to the procedure
prescribed in paragraph (d)(1) of this
section, the importer may submit to TTB
monthly summary reports of such
removals in a format approved by the
appropriate TTB officer. Prior to the use
of such an alternate procedure, the
importer must obtain written approval
from the appropriate TTB officer.

(3) An importer that ships or transfers
processed tobacco for scientific testing
or testing of equipment which results in
the destruction of the processed tobacco
or the return of the processed tobacco is
not required to report such shipment or
transfer on TTB F 5250.2.

* * * * *

m 23. New §41.264 is added
immediately after §41.263, to read as
follows:

§41.264 Inventories.

Every importer of processed tobacco
must provide a true and accurate
inventory of any processed tobacco
stored on premises designated pursuant
to §41.237. The importer must make
such an inventory at the time of
commencing business, at the time of
transferring ownership, at the time of
changing the location of facilities in
which processed tobacco is stored, at
the time of concluding business, and at
such other time as the appropriate TTB
officer may require. A specific format is
not prescribed. For permits issued prior
to June 21, 2012, the permittee has 180
days from June 21, 2012, to make an
inventory as required under this
paragraph.

Signed: April 12, 2012.

John J. Manfreda,
Administrator.
Approved: June 12, 2012.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. 2012-15190 Filed 6-20-12; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 1, 2, 27, 40, 45, 66, 80,
83, 84, 85, 100, 101, 110, 114, 115, 116,
117,118, 136, 138, 162, 165, and 177

[Docket No. USCG-2012-0306]
RIN 1625-AB86
Navigation and Navigable Waters;

Technical, Organizational, and
Conforming Amendments

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: This rule makes non-
substantive changes throughout title 33
of the Code of Federal Regulations. The
purpose of this rule is to make
conforming amendments and technical
corrections to Coast Guard navigation
and navigable waters regulations. This
rule will have no substantive effect on
the regulated public. These changes are
provided to coincide with the annual
recodification of title 33 on July 1, 2012.

DATES: This final rule is effective June
21, 2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
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docket are part of docket USCG-2012—
0306 and are available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
You may also find this docket on the
Internet by going to http://
www.regulations.gov, inserting USCG—
2012-0306 in the “Keyword” box, and
then clicking “Search.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Leo Huott, Coast Guard; telephone
202-372-1027, email
Leo.S.Huott@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Table of Contents for Preamble

I. Abbreviations
II. Regulatory History
III. Background
IV. Basis and Purpose
V. Regulatory Analyses
A. Regulatory Planning and Review
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates Reform Act
G. Taking of Private Property
H. Civil Justice Reform
I. Protection of Children
J. Indian Tribal Governments
K. Energy Effects
L. Technical Standards
M. Environment

1. Abbreviations

DHS Department of Homeland Security

CFR Code of Federal Regulations

DOT Department of Transportation

FR Federal Register

TSA Transportation Security
Administration

OFR Office of the Federal Register

U.S.C. United States Code

II. Regulatory History

We did not publish a notice of
proposed rulemaking for this rule.
Under 5 U.S.C. 553(b)(A), the Coast
Guard finds this rule is exempt from
notice and comment rulemaking
requirements because these changes
involve rules of agency organization,
procedure, or practice. In addition, the
Coast Guard finds notice and comment
procedures are unnecessary under 5
U.S.C. 553(b)(B) as this rule consists
only of corrections and editorial,
organizational, and conforming
amendments and these changes will
have no substantive effect on the public.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that, for the same reasons,
good cause exists for making this rule
effective upon publication in the
Federal Register.

III. Background

Each year, the printed edition of title
33 of the Code of Federal Regulations
(CFR) is recodified on July 1. This rule,
which is effective June 21, 2012, makes
technical and editorial corrections
throughout title 33. This rule does not
create any substantive requirements.

IV. Basis and Purpose

This rule amends 33 CFR part 1 to
reflect changes in agency organization
by adding the authority for District
Commanders to establish inland
waterways navigation regulations
within their areas of responsibility. In
1999, the Commandant delegated the
authority to promulgate regulations
under 33 U.S.C. 162, Inland Waterways
Navigation Regulations, to District
Commanders without further
redelegation. This amendment codifies
this Commandant delegation.

Additionally, in 33 CFR part 1, the
authority section in subpart 1.07 is
updated to reflect current authorities.
The following citations are being
removed since these are citations with
authorities under the Department of
Transportation (DOT), which no longer
apply to the Coast Guard: Sec. 6079(d),
Public Law 100-690, 102 Stat. 4181, and
49 CFR 1.46. The following citations are
added to the authorities since these
citations are more relevant to the
current civil penalty process: 14 U.S.C.
92(e), 33 U.S.C. 1321(b)(6)(B), 46 U.S.C.
2103, and Department of Homeland
Security Delegation No. 0170.1.

This rule amends § 2.30(b) to reflect
the correct citation to article 55 of the
1982 United Nations Convention on the
Law of the Sea. We are removing the
citation to article 56 because it speaks
to the rights, jurisdiction, and duties of
the coastal state in the exclusive
economic zone, but does not reference
the definition of exclusive economic
zones. Article 55 sets out the definition
of an exclusive economic zone, and is
the article relevant to this section.

This rule revises 33 CFR part 27 to
remove all references to 33 U.S.C. 1319.
This statute does not govern the Coast
Guard so we may not authorize a civil
monetary penalty under it. This section
also informs the public of the maximum
civil monetary penalties authorized
under 33 U.S.C. 3852 and 46 U.S.C.
70506.

This rule revises 33 CFR parts 40 and
45 to reflect changes in agency
organization by removing 49 CFR

1.46(b) from the authority sections in
these parts. Because the Coast Guard is
no longer a component of DOT,
delegations from the Secretary of DOT
no longer apply. The regulation at 49
CFR 1.46(b) currently addresses
delegations to the Administrator of the
Research and Innovative Technology
Administration, which is a DOT office.

This rule revises § 66.01-1 by moving
current paragraph (a) to paragraph (a) of
§66.10—1, which is the proper location.
Due to a clerical error, the current
§66.01-1 paragraph (a) mistakenly
replaced the former paragraph (a) in that
section. We are now correcting that
error and restoring the former paragraph
(a) to §66.01-1 and moving current
paragraph (a) in §66.01-1 to its correct
location as paragraph (a) of § 66.10-1.

This rule amends § 80.825 by
removing paragraphs (d) and (e) from
this section. In 1990, the boundary lines
of the Mississippi Passes, Louisiana
were redrawn. The coordinates now
located in paragraphs (d) and (e) are
encompassed by the new boundary lines
found in paragraphs (a) through (c) so
we are removing these superfluous
coordinates in paragraphs (d) and (e).

This rule corrects non-substantive
typographical and spelling errors in 33
CFR part 83. In §83.10, a space has been
removed between the heading of the
paragraph and the body of the
paragraph. In § 83.27, a space has been
added between “mine” and “clearance”
to make them two separate words.

This rule corrects non-substantive
typographical and spelling errors in 33
CFR part 84. In § 84.01, to avoid any
printing confusing, cubic meters is
replacing meterss. Paragraphs and
subparagraphs in § 84.03 and § 84.07
use the incorrect Office of the Federal
Register (OFR) numbering scheme. The
incorrect numbering scheme is being
replaced. In § 84.15, there is a formula
for intensity of lights. Following this
formula, each letter in the formula is
defined. A colon is being inserted after
each letter representation and a hard
return is added following each colon.
The word “two” is incorrectly spelled
as “tow” in § 84.17 so the word “two”
is being corrected.

This rule corrects non-substantive
typographical and spelling errors in 33
CFR part 85. Paragraphs and
subparagraphs in § 85.1 use the
incorrect OFR numbering scheme. The
incorrect numbering scheme is being
replaced.

This rule corrects non-substantive
typographical and spelling errors in 33
CFR part 100. Table 1 in §100.901
identifies Buffalo as a “Group” not a
“Sector.” This is an incorrect
identification so this section is being
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revised to reflect ““Sector.” “Bell” and
“Russel” are incorrectly spelled in
§§100.912 and 100.916, respectively.
The correct spellings of “Belle” and
“Russell” are being inserted.

This rule revises 33 CFR part 101 to
remove a reference to an outdated
assessment tool. On May 16, 2012, the
Transportation Security Administration
(TSA) announced that the TSA
Maritime Self-Assessment Risk Module,
developed to support the Coast Guard’s
regulatory efforts promulgated pursuant
to the Maritime Transportation Security
Act of 2002, will no longer be available.
Since this assessment tool will no
longer be available, the reference to this
tool in section 101.510(a) must be
removed.

This rule amends 33 CFR part 110 to
reflect changes in geographic
coordinates and command boundaries.
Based on a previous technical
amendment, several geographic
coordinates were updated in § 110.60.
Several notes in § 110.155 refer back to
§110.60. Therefore, since several
geographic coordinates changed in
§110.60, the notes in §110.155 also
need to reflect that change.
Additionally, in 1996, the command
boundaries for the Captain of the Port
Long Island were redrawn. Because of
this, the anchorage areas in Randall Bay,
Freeport, and Long Island were redrawn
under the command of the Captain of
the Port Long Island. Section 110.156 is
being updated to reflect this command
change.

The authority section in 33 CFR part
110 is also revised to correct a citation.
The delegation of rulemaking authority
to establish anchorages is cited
incorrectly as 33 CFR 1.05-1(g). The
citation is being changed to reflect that
33 CFR 1.05-1 is the correct authority.

This rule revises the definitional
section in § 114.05 to reflect the format
in the definitions in § 117.4. The letter
designations, including the period after
each word, are removed. The definitions
will now read as sentences beginning
with the word to be defined. The format
used in the definitional section in
§117.4 is preferred and this change will
create format consistency in the two
sections.

Additionally, this rule revises
§ 114.20(a) to replace the words “a
tracing” with the words “as-built
plans.” This change does not change the
substance of the regulation but replaces
a term of art with an updated, more
accurate term of art.

This rule revises 33 CFR part 115 to
correct grammatically incorrect or
passive phrases. In § 115.01, the phrase
“for construction of or modification to”
is replaced with active language, “to

construct or modify.” The grammar in
§ 115.05 is corrected by replacing the
word “‘be” with “is.”

In § 115.40, we are replacing the
words “approval of” with “a formal
permit action from”. This section
addresses the fact that bridge repairs do
not require permitting if they only
replace worn or obsolete parts of an
already-approved bridge. “Approved” is
already used in the short paragraph and
““a formal permit action” is a more
accurate description of the Coast
Guard’s role. Therefore, this section has
been changed to incorporate permit
instead of approval.

In §115.50, we are changing the word
“referred” to “‘refer” as it is
grammatically correct.

In §115.60, the word ‘“‘construction”
is removed from the heading. This
section focuses on applications for
permits to construct, modify, or replace
bridges. The word “construction” in the
title does not accurately indicate the
breadth of the regulation so the word is
being removed. Also, in paragraph (d) of
this section, we are removing a comma
after the word ““disapproval” since the
comma makes the sentence
grammatically incorrect.

This rule corrects non-substantive
typographical and spelling errors in 33
CFR part 116. In §116.15(a), we are
replacing “Bridge Administration
Program” with the correct office
designation of “Office of Bridge
Programs.”

This rule amends 33 CFR part 117 to
correct the current names of the
following bridges with their accurate
names: Main Street (U.S. 17) Bridge;
Baltimore Harbor-Patapsco Bridge;
Debbie’s Creek Bridge; SR#543 Bridge;
Beaufort Channel, NC Bridge; and
Rancocas River (Creek) Bridge. Because
we are changing existing bridge names
to the accurate names, the headings in
§§117.325(a), 117.541, 117.715,
117.719, 117.745, 117.822, and 117.823
are changed accordingly, and the
sections are redesignated to follow the
alphabetical order of state waterways set
out in this subpart. Also, in §117.571,
“4.0” is changed to “0.4” to reflect the
correct mile marker. In § 117.965, “‘Bay
City” is changed to “Bridge City” to
reflect the correct location.

The rules in new §§117.566 and
117.823 are rewritten to clarify bridge
operation and appropriate bridge
contacts. Although the substance of the
regulations is unchanged, the revisions
make them easier to understand.

The rule amends §118.160 to include
the following language in paragraph (b):
“(in the closed to navigation position for
drawbridges)”. This language will
follow the phrase “‘the bridge channel

span”. The substance of the rule is not
changing, but inserting the additional
language makes the regulation clearer.

This rule corrects non-substantive
typographical and spelling errors in 33
CFR part 136. There are commas
missing from the following sections in
part 136: 136.3, 136.5, and 136.101. We
are adding commas in the appropriate
places in these sections. In § 136.305,
we are correcting the spelling of the
word “regarding”, and in that same
section, we are replacing “of” with
“and”, which is the appropriate
conjunction.

This rule corrects non-substantive
typographical and spelling errors in 33
CFR part 138. In § 138.20, we are adding
missing commas in the appropriate
places. Also in that section, we are
adding a space between the end of the
sentence and the beginning of the next
sentence.

This rule corrects non-substantive
typographical and spelling errors in 33
CFR part 162. In §162.120, we are
correcting the spelling of two cities’
names.

This rule amends 33 CFR 165.941 by
removing the word “‘fireworks” from the
section heading. This section speaks to
safety zones for annual events in the
Captain of the Port Detroit Zone. The
word ““fireworks” in the heading does
not accurately indicate the breadth of
the regulation, which applies to any
annual event requiring a safety zone. We
are also removing paragraph (a)(5) titled
“Alpena Fireworks, Alpena, MI” in its
entirety, as it is no longer under the
responsibility of the Captain of the Port
Detroit Zone, and this event was moved
to another section by a previous
rulemaking. This rule also rewords the
notification section in paragraph (f) to
clarify already-established Coast Guard
practice, stating that the Captain of the
Port “may” issue, “if deemed
necessary,” a notice cancelling a safety
zone, instead of mandating that he or
she issue a notice of cancellation.

We are revising an authority in 33
CFR part 177.09(b)(2) to reflect a correct
citation. There is currently a reference
to 46 U.S.C., pointing out the authority
under which certain civil penalties are
assessed. Currently, paragraph (b)(2)
makes a general reference to this title
but immediately following that, it
incorrectly lists title 43 instead of 46.
We are changing the misquoted
reference to 46 U.S.C.

This rule amends §§ 1.05-1(j), 114.50,
165.920(b), and 100.901 in title 33 to
update internal Coast Guard office
designations as well as certain
personnel titles. Changes in personnel
titles included in this rule are only
technical revisions reflecting changes in
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agency procedures and organization,
and do not indicate new authorities.
Finally, this rule amends §§ 114.50,
118.3(b), and 66.01-5 in title 33 to
update various physical addresses for
Coast Guard offices as well as Web site
addresses and contact information.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 14 of these statutes or
executive orders.

A. Regulatory Planning and Review

Executive Orders 12866 (‘‘Regulatory
Planning and Review”) and 13563
(“Improving Regulation and Regulatory
Review’’) direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. Because this rule involves non-
substantive changes and internal agency
practices and procedures, it will not
impose any additional costs on the
public.

B. Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), rules exempt from
the notice and comment requirements of
the APA are not required to examine the
impact of the rule on small entities.
Nevertheless, we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

There is no cost to this rule and we
do not expect it to have an impact on
small entities because the provisions of
this rule are technical and non-
substantive. It will have no substantive
effect on the public and will impose no

additional costs. Therefore, the Coast
Guard certifies under 5 U.S.C. 605(b)
that this final rule will not have a
significant economic impact on a
substantial number of small entities.

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please consult Leo Huott by
phone at 202-372—1565 or via email at
Leo.S.Huott@uscg.mil. The Coast Guard
will not retaliate against small entities
that question or complain about this
rule or any policy or action of the Coast
Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).

D. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

E. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule

will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

G. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

H. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

L Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

J. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
With Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

K. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

L. Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
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explanation of why using these
standards would be inconsistent with

applicable law or otherwise impractical.

Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

M. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded under section 2.B.2, figure 2—
1, paragraphs (34)(a) and (b) of the
Instruction. This rule involves
regulations that are editorial,
procedural, or concern internal agency
functions or organizations. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects
33 CFR Part 1

Administrative practice and
procedure, Authority delegations
(Government agencies), Freedom of
information, Penalties.

33 CFR Part 2

Administrative practice and
procedure, Law enforcement.

33 CFR Part 27

Administrative practice and
procedure, Penalties.

33 CFR Part 40
Military academies.
33 CFR Part 45

Military personnel, Reporting and
recordkeeping requirements.

33 CFR Part 66

Intergovernmental relations,
Navigation (water), Reporting and
recordkeeping requirements.

33 CFR Part 80

Navigation (water), Treaties,
Waterways.

33 CFR Parts 83, 84, and 162
Navigation (water), Waterways.

33 CFR Part 85

Fishing vessels, Navigation (water),
Waterways.
33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

33 CFR Part 101

Harbors, Maritime security, Reporting
and recordkeeping requirements,
Security measures, Vessels, Waterways.

33 CFR Part 110
Anchorage grounds.

33 CFR Parts 114, 116, and 117
Bridges.

33 CFR Part 115
Administrative practice and

procedure, Bridges, Reporting and
recordkeeping requirements.

33 CFR Part 118

Bridges.
33 CFR Part 136

Administrative practice and
procedure, Advertising, Claims, Oil

pollution, Penalties, Reporting and
recordkeeping requirements.

33 CFR Part 138

Hazardous materials transportation,
Insurance, Oil pollution, Reporting and
recordkeeping requirements, Water
pollution control.

33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

33 CFR Part 177

Marine safety.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 1, 2, 27, 40, 45, 66, 80, 83, 84,
85, 100, 101, 110, 114, 115, 116, 117,
118, 136, 138, 162, 165, and 177 as
follows:

PART 1—GENERAL PROVISIONS
Subpart 1.05—Rulemaking

m 1. The authority citation for subpart
1.05 continues to read as follows:

Authority: 5 U.S.C. 552, 553, App. 2; 14
U.S.C. 2,631, 632, and 633; 33 U.S.C. 471,

499; 49 U.S.C. 101, 322; Department of
Homeland Security Delegation No. 0170.1.

m 2. Amend § 1.05-1 as follows:

m a. Add paragraph (e)(1)(vii) to read as
set forth below; and

m b. In paragraph (j), remove the words
“District Bridge Chief” wherever they
appear, and add, in their place, the
words “District Bridge Programs Chief”.

§1.05-1 Delegation of rulemaking
authority.
* * * * *

(e) L

(1) * *x %

(vii) The establishment of inland
waterways navigation regulations.
* * * * *

Subpart 1.07— Enforcement; Civil and
Criminal Penalty Proceedings

m 3. The authority citation for subpart
1.07 is revised to read as follows:

Authority: 14 U.S.C. 633; 14 U.S.C. 92(e);
33 U.S.C. 1321(b)(6)(B); 46 U.S.C. 2103;
Department of Homeland Security Delegation
0701.1.

PART 2—JURISDICTION

m 4. The authority citation for part 2
continues to read as follows:

Authority: 14 U.S.C. 633; 33 U.S.C. 1222;
Pub. L. 89-670, 80 Stat. 931, 49 U.S.C. 108;
Pub. L. 107-296, 116 Stat. 2135, 2249, 6
U.S.C. 101 note and 468; Department of
Homeland Security Delegation No. 0170.1.

§2.30 [Amended]

m 5.In § 2.30(b), following the words
“as reflected in Article”’, remove the
number “56” and add, in its place, the
number “55”.

PART 27— ADJUSTMENT OF CIVIL
MONETARY PENALTIES FOR
INFLATION

m 6. The authority citation for part 27
continues to read as follows:

Authority: Secs. 1-6, Pub. L. 101-410, 104
Stat. 890, as amended by Sec. 31001(s)(1),
Pub. L. 104-134, 110 Stat. 1321 (28 U.S.C.
2461 note); Department of Homeland
Security Delegation No. 0170.1, sec. 2 (106).

m 7. Revise § 27.3 to read as follows:

§27.3 Penalty Adjustment Table.

Table 1 identifies the statutes
administered by the Coast Guard that
authorize a civil monetary penalty. The
“adjusted maximum penalty” is the
maximum penalty authorized by the
Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended, as
determined by the Coast Guard.
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TABLE 1—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS
2012 Adjusted
U.S. Code citation Civil monetary penalty description per;gﬁ);llr;]#{gunt
14 U.S.C. 88(C) ..oveveeeeiiieeeeeeeee Saving Life and Property ...t 8,000
14 U.S.C. 645() .ovveeeeeeiiieeeeeeece Confidentiality of Medical Quality Assurance Records (first offense) ..........ccccocee. 4,000
14 U.S.C. 645() .ovveeeeeeiiieiieeeeee Confidentiality of Medical Quality Assurance Records (subsequent offenses) ........ 30,000
16 U.S.C. 4711(g)(1) . . | Aquatic Nuisance Species in Waters of the United States ..........ccccceviiiiiiienneens 35,000
19 US.C. 70 .............. Obstruction of Revenue Officers by Masters of Vessels ........cccocevieininiicene 3,000
19 U.S.C. 70 ........... Obstruction of Revenue Officers by Masters of Vessels—Minimum Penalty 700
19 U.S.C. 1581(d) eveoveeeeeieeeceeee Failure to Stop Vessel When Directed; Master, Owner, Operator or Person in 5,000
Charge .
19 U.S.C. 1581(d) eeveeeeieieeeeecee Failure to Stop Vessel When Directed; Master, Owner, Operator or Person in 1,000
Charge—Minimum Penalty 1.
33 U.S.C. Anchorage Ground/Harbor Regulations General ............cccooveoenieiinenieneneseeee 110
33 U.S.C. Anchorage Ground/Harbor Regulations St. Mary’s RivVer ...........ccccoevveeiineeieneene. 300
33 U.S.C. Bridges/Failure to Comply with Regulations? ..............ccccccoiiiiiiiiniic 25,000
33 U.S.C. Bridges/Drawbridges 2 ..........cccooviiiiiiiiiieiecee e 25,000
33 U.S.C. Bridges/Failure to Alter Bridge Obstructing Navigation? ... 25,000
33 U.S.C. Bridges/Maintenance and Operation ...........cccceeeeerieeieenieeneeseeeeen 25,000
33 U.S.C. Bridge to Bridge Communication; Master, Person in Charge or Pilot ...................... 800
33 U.S.C. Bridge to Bridge Communication; VeSSl ........cccccoeiiiririiniiiiiecieseceee e 800
33 U.S.C. PWSA REQUIALIONS ...ttt 40,000
33 U.S.C. Vessel Navigation: Regattas or Marine Parades; Unlicensed Person in Charge .... 8,000
33 U.S.C. Vessel Navigation: Regattas or Marine Parades; Owner Onboard Vessel .............. 8,000
33 U.S.C. Vessel Navigation: Regattas or Marine Parades; Other Persons ..........c.cccceeeeenen. 3,000
33 U.S.C. 1321(b)(6)(B)(i) evveeavreeaerannn. Oil/Hazardous Substances: Discharges (Class | per violation) .........ccccccocvnieinnens 15,000
33 U.S.C. 1321(b)(6)(B)(i) ... Oil/Hazardous Substances: Discharges (Class | total under paragraph) . 40,000
33 U.S.C. 1321(b)(6)(B)(ii) .. Oil/Hazardous Substances: Discharges (Class Il per day of violation) ........ 15,000
33 U.S.C. 1321(b)(6)(B)(ii) .. Oil/Hazardous Substances: Discharges (Class |l total under paragraph) 190,000
33 U.S.C. 1321(b)(7)(A) ...... Oil/Hazardous Substances: Discharges (per day of violation) Judicial Assessment 40,000
33 U.S.C. 1321(b)(7)(A) e Oil/Hazardous Substances: Discharges (per barrel of oil or unit discharged) Judi- 1,100
cial Assessment.
33 U.S.C. 1321(b)(7)(B) eeeeveeveeeencnen Oil/Hazardous Substances: Failure to Carry Out Removal/Comply With Order (Ju- 40,000
dicial Assessment).
33 U.S.C. 1321(b)(7)(C) e Oil/Hazardous Substances: Failure to Comply with Regulation Issued Under 40,000
1321(j) (Judicial Assessment).
33 U.S.C. 1321(b)(7)(D) .o Oil/Hazardous Substances: Discharges, Gross Negligence (per barrel of oil or unit 4,000
discharged) Judicial Assessment.
33 U.S.C. 1321(b)(7)(D) .o Oil/Hazardous Substances: Discharges, Gross Negligence—Minimum Penalty 130,000
(Judicial Assessment).
33 U.S.C. 1322()) ceevoveieeieiieieeerene Marine Sanitation Devices; OPerating ........c..cccerereeririenieneere et 3,000
33 U.S.C. 1322()) .... Marine Sanitation Devices; Sale or Manufacture ............ccccceveeeiiiiiiiniene e 8,000
33 U.S.C. 1608(a) .. International Navigation Rules; OPerator ...........ccoeeeeririieriiieeneeeese e 8,000
33 U.S.C. 1608(D) ..ooveeveeeeeeeeeieeeaenanne International Navigation Rules; VESSEl ........cccceeiiiiiiiiiiieeeee e 8,000
33 U.S.C. 1908(D)(1) wcvvireiveiinieiineens Pollution from Ships; GENEral ..........cccooiiiiiiiiie e 40,000
33 U.S.C. 1908(b)(2) .... Pollution from Ships; False Statement ..........ccoocieeiiiiiiee e 8,000
33 U.S.C. 2072(a) ..... Inland Navigation Rules; OPErator .........ccccooiieriiiririerieeie e 8,000
33 U.S.C. 2072(b) ..... Inland Navigation RUIES; VESSEI ......cc.ooriiiiiiiiiiiiii e 8,000
33 U.S.C. 2609(a) ..... Shore Protection; GENEIal ...........oooocuiiiiiiiiiccee ettt e 40,000
33 U.S.C. 2609(b) ..... Shore Protection; Operating Without Permit ...........ccccoiiiiiiiiiiinie e 15,000
33 U.S.C. 2716a(a) ...... Oil Pollution Liability and Compensation ...........cccccceeririrnenenienieee e 40,000
33 U.S.C. 3852(a)(1)(A) ... Clean Hulls; Civil ENfOrCEMENL .......ccveviiiieeeiee e 37,500
33 U.S.C. 3852(a)(1)(B) ... Clean Hulls; Civil ENfOrCemMENt .........coeiiiiiiiiiiieieieeesee e 50,000
42 U.S.C. 9609(a) ..... Hazardous Substances, Releases, Liability, Compensation (Class I) .......cc..cc.cec..... 35,000
42 U.S.C. 9609(b) ..... Hazardous Substances, Releases, Liability, Compensation (Class Il) .........c..c....... 35,000
42 U.S.C. 9609(D) ..oovevvveeeeeeeieeeaeaanns Hazardous Substances, Releases, Liability, Compensation (Class Il subsequent 100,000
offense).
42 U.S.C. 9609(c) Hazardous Substances, Releases, Liability, Compensation (Judicial Assessment) 35,000
42 U.S.C. 9609(c) Hazardous Substances, Releases, Liability, Compensation (Judicial Assessment 100,000
subsequent offense).
46 U.S.C. App 1505(@)(2) ...cevvvveieenrennne Safe Containers for International Cargo ..........cccocereeiiriniininesee e 8,000
46 U.S.C. App 1712(@) .eeveeeeeeeeeeeeeanne International Ocean Commerce Transportation—Common Carrier Agreements per 6,000
violation.
46 U.S.C. App 1712(@) .eeveeeeeeeeieeereanne International Ocean Commerce Transportation—Common Carrier Agreements per 30,000
violation—Willfull violation.
46 U.S.C. App 1712(D) .eeveeeeeeeeeeeeannne International Ocean Commerce Transportation—Common Carrier Agreements— 60,000
Fine for tariff violation (per shipment).
46 U.S.C. App 1805(C)(2) ..cvvveeveeeerennne Suspension of PasSeNger SEIVICE ........cocviiiiiiiiiiieiieee ettt 70,000
46 U.S.C. 2110(e) ............ ... | Vessel Inspection or Examination FEes ...........ccccviiiiiiiiiiiiiiiicce e 8,000
46 U.S.C. 2115 ....... Alcohol and Dangerous Drug TeStNG .......ceereiiiiiiiiiiieie e 7,000
46 U.S.C. 2302(a) .. Negligent Operations: Recreational VESSEIS ..........cccceviriiiiiiiieniiiesecee e 6,000
46 U.S.C. 2302(a) ..oveeeeeeeeeeeeeeeeeaienenne Negligent Operations: Other VESSEIS ........ccceiiiiiiiiiiiiieeieeeeeee e 30,000
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TABLE 1—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS—Continued

2012 Adjusted

U.S. Code citation Civil monetary penalty description per:gzlat);lrg%rgunt
$
46 U.S.C. 2302(c)(1) .eovoeeeaaieiiieeen Operating a Vessel While Under the Influence of Alcohol or a Dangerous Drug ... 7,000
46 U.S.C. 2306(a)(4) .covevveeeererveirerneenne Vessel Reporting Requirements: Owner, Charterer, Managing Operator, or Agent 8,000
46 U.S.C. 2306(D)(2) ..vvevveeveaieeeeierrenenne Vessel Reporting Requirements: Master ..o, 1,100
46 U.S.C. 3102(c)(1) .... Immersion SUits ........ccecveviriiniiiecee 8,000
46 U.S.C. 3302(i)(5) .. Inspection Permit ................. 1,100
46 U.S.C. 3318(a) ..... Vessel Inspection; General 8,000
46 U.S.C. 3318(g) ..cevvvreeeiieeeenieeeee Vessel Inspection; Nautical SChool Vessel ..........cccccevcviiiiiiiiiiiiiisccece e 8,000
46 U.S.C. 3318(h) ..ccvvvieiiiiiiieee Vessel Inspection; Failure to Give Notice IAW 3304(D) ......cccecvermeerieeniciieeieeeen, 1,100
46 U.S.C. 3318(i) ....... Vessel Inspection; Failure to Give Notice IAW 3309(C) .......cccerverrierieeenirerieeneeeeenn 1,100
46 U.S.C. 3318(j)(1) .. Vessel Inspection; Vessel 21600 GroSS TONS .....ccceeeeeceererieereniieeeesieeesneeesssneeesnsnens 15,000
46 U.S.C. 3318(j)(1) .. Vessel Inspection; Vessel <1600 GroSS TONS .......ccceecvieriiriieereeiiiee e 3,000
46 U.S.C. 3318(K) .eooveeeviieieiieiieeeee Vessel Inspection; Failure to Comply with 3311(D) ..ccceeiiiiiiiiiiii e, 15,000
46 U.S.C. 3318(l) ceeveeeiiiieeieie e Vessel Inspection; Violation of 3318(b)—3318(f) .....ccccverriiiiriiiiiieie e, 8,000
46 U.S.C. 3502(e) List/count of Passengers ..........cccccuvvevvneeieeneninenns 110
46 U.S.C. 3504(c) ... Notification to Passengers ...........c.ccccooeiieeis 15,000
46 U.S.C. 3504(c) ... ... | Notification to Passengers; Sale of Tickets 800
46 U.S.C. 3506 ......cccvvvieiiieiirieeeee Copies of Laws on Passenger Vessels; Master ..........ccoccvirieiiieinienieenie e 300
46 U.S.C. 3718(a)(1) «coeeeieeieeieeneens Liquid Bulk/Dangerous Carg0 ..........ccereeeeruerieerierieensesieensesieessesseesesneeeessesnessessnenns 40,000
46 U.S.C. 4106 ............. Uninspected VESSEIS ......cccveveeiiieiceie e 8,000
46 U.S.C. 4311(b)(1) .... Recreational Vessels (maximum for related series of violations) 300,000
46 U.S.C. 4311(b)(1) .... ... | Recreational Vessels; Violation of 4307(Q) ......cccoveveveeerceveesnnnenn. 6,000
46 U.S.C. 43711(C) evvveieereeieieieeeene Recreational VESSEIS .......c.cooiiiiiiiiic s 1,100
46 U.S.C. 4507 .....ovoveeeeeieeeerieeieee Uninspected Commercial Fishing Industry Vessels ..........cccoooviiiiiiiiicniiinececee 8,000
46 U.S.C. 4703 ....... AbandonmMent Of BArges .........ooo i 1,100
46 U.S.C. 5116(a) .. o =T I TSRS 8,000
46 U.S.C. 5116(b) .. Load Lines; Violation of 5112(8) .......cccooiiiiiiiiiiie e 15,000
46 U.S.C. 5116(c) ... Load Lines; Violation of 5112(D) ....coeiiiireiiie e 8,000
46 U.S.C. 6103(a) .. Reporting Marine Casualties ...........cceviieiiiiieiinieee e 35,000
46 U.S.C. 6103(b) Reporting Marine Casualties; Violation of 6104 .........ccccoeiiiiiiiiiiiiieeeeee e 8,000
46 U.S.C. 8101(e) Manning of Inspected Vessels; Failure to Report Deficiency in Vessel Com- 1,100
plement.
46 U.S.C. 8101(f) ... Manning of Inspected VeSSels ..o 15,000
46 U.S.C. 8101(g) Manning of Inspected Vessels; Employing or Serving in Capacity not Licensed by 15,000
USCG.
46 U.S.C. 8101(h) oo Manning of Inspected Vessels; Freight Vessel <100 GT, Small Passenger Vessel, 1,100
or Sailing School Vessel.
46 U.S.C. 8102(a) ..ovvveeeeeeeeeeeeeeeeanne Watchmen on Passenger VESSEIS .........coouiiiiiiiiiiiiiieeiee et 1,100
46 U.S.C. 8103(f) ... Citizenship Requirements ..........ccccvvvevenieicneeneens 800
46 U.S.C. 8104(i) .... Watches on Vessels; Violation of 8104(a 15,000
46 U.S.C. 8104()) ... Watches on Vessels; Violation of 8104(c), 15,000
46 U.S.C. 8302(€) ..oeveeeeeeeeeeeeeeeeeeaieaanns Staff Department 0N VESSEIS .......cccciiiiiiiieeie et e e e 110
46 U.S.C. 8304(d) ..ooeoveeeeeeeeieecn Officer's Competency Certificates ..........ccooeriiieiiniiiisie e 110
46 U.S.C. 8502(€) .....oovvuveieeieiiiiiieee Coastwise Pilotage; Owner, Charterer, Managing Operator, Agent, Master or Indi- 15,000
vidual in Charge.
46 U.S.C. 8502(f) Coastwise Pilotage; Individual 15,000
46 U.S.C. 8503 ....... Federal Pilots .........ccocveeveeieennn, 40,000
46 U.S.C. 8701(d) .. Merchant Mariners Documents .. 800
46 U.S.C. 8702(e) .. Crew Requirements ...........c....... 15,000
46 U.S.C. 8906 ....... Small VESSEl MANNING ....coiuiiiiiiiiieiiee ettt et 35,000
46 U.S.C. 9308(a) Pilotage: Great Lakes; Owner, Charterer, Managing Operator, Agent, Master or 15,000
Individual in Charge.
46 U.S.C. 9308(D) ....cocvvnueeeeeeeciincen Pilotage: Great Lakes; INdividual ...........cccooiiiriiniiiin e 15,000
46 U.S.C. 9308(c) ...... Pilotage: Great Lakes; Violation of 9303 .........ccccciiiiiriiiiierieeee e 15,000
46 U.S.C. 10104(b) ...... Failure to Report Sexual OffENSE ........cccoieiiiiiiiiirierieee e 8,000
46 U.S.C. 10314(a)2) .. Pay Advances t0 SEAMEN ........ccciiiiiiiiiie ettt 800
46 U.S.C. 10314(b) ... Pay Advances to Seamen; Remuneration for Employment ...........cccceciniiieneniens 800
46 U.S.C. 10315(c) .... F N[} (g g =Y o (o TS = =T g T o S 800
46 U.S.C. 10321 ........ Seamen Protection; GENEral ...........ccooociiiiiiiii et 7,000
46 U.S.C. 10505(a)2) .. Coastwise VOyages: AQVANCES ......cccooiiiiiiiiiiiie ettt 7,000
46 U.S.C. 10505(D) .....ccovvveveierieiinrenenn. Coastwise Voyages: Advances; Remuneration for Employment ...........cccoceevneeene 7,000
46 U.S.C. 10508(b) ....ccceveveveaeeiieeieenne Coastwise Voyages: Seamen Protection; General ..........ccocceeveeiieinienieenienieeseens 7,000
46 U.S.C. 10711 ........... Effects of Deceased SEamMEN ..........ccceeiiiiiiiiiiiiiree e 300
46 U.S.C. 10902(a)2) .. Complaints of UNfitNESS .......ceeeiuiiiieiiie e e e e neee s 800
46 U.S.C. 10903(d) ...... Proceedings on Examination of Vessel ..........cccciiiiiiiiiiniiiineceeeseeeeeee 110
46 U.S.C. 10907(b) ... Permission to Make Complaint ..........cccveeiiiri i 800
46 U.S.C. 11101(f) .... Accommodations for SEAMEN .........ccoiiiiiiiiiiie e 800
46 U.S.C. 11102(b) ... Medicing Chests 0N VESSEIS ......ccccueviiiiieieiiie et e ee e e see e e saae e s snnee e 800
46 U.S.C. 11104(b) ... v | DESHIUIE SEAMEBN ...t 110
46 U.S.C. 11105(C) .vvvveveeeceeiieeee Wages 0N DISChAIGE ......ooiiiiiiiiiiee e 800
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2012 Adjusted
U.S. Code citation Civil monetary penalty description pelggtﬁ))(/”:%?unt
%)
46 U.S.C. 11303(a) ....cccvvveveiieicee Log Books; Master Failing to Maintain ............ccccoooiiiiiiiiiiiii s 300
46 U.S.C. 11303(b) ... ... | Log Books; Master Failing to Make Entry ..........cccooiiiiiiiiiiiee e 300
46 U.S.C. 11303(c) .... Log BOOKS; Late ENtry .....c.oooiiiiiiiice e 200
46 U.S.C. 11506 ........ Carrying of Sheath KNIVES .........coiiiiiiiii e 80
46 U.S.C. 12151(a) ... Documentation of Vessels (violation per day) .........cccccieieriieniiniiisiecee e 15,000
46 U.S.C. 12151(c) .... Engaging in Fishing After Falsifying Eligibility (fine per day) ........ccccooeiiiinnninnnne. 130,000
46 U.S.C. 12309(a) ... Numbering of Undocumented Vessels—Willfull violation .............cccooiiiiiniiiiienns 6,000
46 U.S.C. 12309(b) ... Numbering of Undocumented VESSEIS .........ccccueeiiiiiiiiiiiiiieeeee s 1,100
46 U.S.C. 12507(b) ... Vessel Identification SyStem ... 15,000
46 U.S.C. 14701 ..... Measurement Of VESSEIS .......c.ccocviiiiiiiiiieec e e 30,000
46 U.S.C. 14702 ..... Measurement; False Statements ..........cccoooiiiiiiie e 30,000
46 U.S.C. 31309 ........ Commercial Instruments and Maritime Liens ..........ccccovveiinieninieicneee e 15,000
46 U.S.C. 31330(a)(2) .. Commercial Instruments and Maritime Liens; Mortgagor ............cccocvevieiieiniiennieens 15,000
46 U.S.C. 31330(b)(2) .. Commercial Instruments and Maritime Liens; Violation of 31329 ........ccccccviiiieens 35,000
46 U.S.C. 70119 ........... POIt SECUNLY ittt e et e e s nbe e e s nee e e saneeeenneeeanes 30,000
46 U.S.C. 70119(B) ...oovveeeeeeiennn. Port Security—Continuing Violations ..........ccoiiiiiiiiieieeee e 50,000
46 U.S.C. 70506 ......ooeeveeerrrreeeaeenns Maritime Drug Law Enforcement; Penalties ...........c.cccooiiiiiiiiiiiiiiiiccccee e 5,000
49 U.S.C. 5123(a)(1) .... Hazardous Materials: Related to Vessels—Maximum Penalty . 60,000
49 U.S.C. 5123(a)(1) .... Hazardous Materials: Related to Vessels—Minimum Penalty ...........ccccoceeiinnnnnee 300
49 U.S.C. 5123(@)(2) ..oevoveereeniaaaenn. Hazardous Materials: Related to Vessels—Penalty from Fatalities, Serious Inju- 110,000
ries/lliness or substantial Damage to Property.

Note: The changes in Civil Penalties for calendar year 2012, shown above, are based on the change in CPI-U from June 2009 to June 2010.
The recorded change in CPI-U during that period was 1.05%. Because of the small change in CPI-U and the required rules for rounding, there
was no change to any of the maximum penalty amounts from the previous adjustment.

1Enacted under the Tariff Act of 1930, exempt from inflation adjustments.

2These penalties increased in accordance with the statute to $10,000 in 2005, $15,000 in 2006, $20,000 in 2007, and $25,000 in 2008 and

thereafter.

PART 40—CADETS OF THE COAST
GUARD

m 8. The authority citation for part 40 is
revised to read as follows:

Authority: 14 U.S.C. 182 and 633.

PART 45—ENLISTMENT OF
PERSONNEL

m 9. The authority citation for part 45 is
revised to read as follows:

Authority: 14 U.S.C. 351, 371; Pub. L. 107-
296, 116 Stat. 2135.

PART 66—PRIVATE AIDS TO
NAVIGATION

m 10. The authority citation for part 66

continues to read as follows:
Authority: 14 U.S.C. 83, 84, 85; 43 U.S.C.

1333; Pub. L. 107-296, 116 Stat. 2135;

Department of Homeland Security Delegation
No. 0170.1.

m 11.In § 66.01-1, revise paragraph (a)
to read as follows:

§66.01-1

(a) No person, public body, or
instrumentality not under the control of
the Commandant, exclusive of the
Armed Forces, will establish and
maintain, discontinue, change or
transfer ownership of any aid to
maritime navigation, without first

Basic provisions.

obtaining permission to do so from the

Commandant.
* * * * *

§66.01-5 [Amended]

m 12. In § 66.01-5 introductory text,
following the text “CG-2554 at”,
remove the text ““ http://
www.uscgboating.org/safety/aton/
aids.htm”, and add, in its place, the text
“http://www.uscg.mil/forms/
form_public_use.asp”.

m 13. Amend § 66.10-1 as follows:

m a. Redesignate paragraphs (a) and (b)
as paragraphs (b) and (c), respectively;
and

m b. Add new paragraph (a) to read as
follows:

§66.10-1 General.

(a) The Uniform State Waterway
Marking System’s (USWMS) aids to
navigation provisions for marking
channels and obstructions (see § 66.10—
15) may be used in those navigable
waters of the U.S. that have been
designated as state waters for private
aids to navigation and in those internal
waters that are non-navigable waters of
the U.S. All other provisions for the use
of regulatory markers and other aids to
navigation must be in accordance with
United States Aid to Navigation System,
described in part 62 of this subchapter.

* * * * *

PART 80—COLREGS DEMARCATION
LINES

m 14. The authority citation for part 80
is revised to read as follows:

Authority: 14 U.S.C. 2; 14 U.S.C. 633; 33
U.S.C. 151(a).

§80.155 [Amended]

m 15. In § 80.155(g), remove the word
“Nichols” and add, in its place, the
word “Nicholl”.

§80.825 [Amended]

m 16.In § 80.825, remove paragraphs (d)
and (e).

PART 83—RULES

m 17. The authority citation for part 83
continues to read as follows:

Authority: Sec. 303, Pub. L. 108-293, 118
Stat. 1028 (33 U.S.C. 2001); Department of
Homeland Security Delegation No. 0170.1.
m 18.In § 83.10, revise paragraph (1) to
read as follows:

§83.10 Traffic separation schemes (Rule
10).
* * * * *

(1) Exemption; laying, servicing, or
picking up submarine cable. A vessel
restricted in her ability to maneuver
when engaged in an operation for the
laying, servicing, or picking up of a
submarine cable, within a traffic
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separation scheme, is exempted from
complying with this rule to the extent
necessary to carry out the operation.

§83.27 [Amended]

m 19.In §83.27(f), remove the word
“mineclearance’” wherever it appears,
and add, in its place, the words “mine
clearance”.

PART 84—ANNEX I: POSITIONING
AND TECHNICAL DETAILS OF LIGHTS
AND SHAPES

m 20. The authority citation for part 84
continues to read as follows:

Authority: 33 U.S.C. 2071; Department of
Homeland Security Delegation No. 0170.1.

§84.01 [Amended]

m 21.In § 84.01(b), following the text
“design waterline (”’, remove the text
“meterss”, and add, in its place, the text
“cubic meters”.

§84.03 [Amended]

m 22. In § 84.03(f)(2), following the text
“Rule 27(b)”’, remove the text “(i)”, and
add, in its place, the text “(1)”.

§84.07 [Amended]

m 23. Amend § 84.07 as follows:

m a. In paragraph (a), remove the text
“Rule 26 (c)(ii)”, and add, in its place,
the text “Rule 26(c)(2)”’; and remove the
text “Rule 26(c)(i)”’, and add, in its
place, the text “Rule 26(c)(1)’; and

m b. In paragraph (b), remove the text
“Rule 27(d)(i) and (ii)”’, and add, in its
place, the text “Rule 27(d)(1) and (2)”;
and remove the text “Rule 27(b)(i) and
(ii)” wherever it appears, and add, in its
place, the text “Rule 27(b)(1) and (2)”.

W 24. Revise § 84.15(a) toread as
follows:

§84.15

(a) The minimum luminous intensity
of lights will be calculated by using the
formula:

1=3.43%x106xTxD2xK~-D

where I is luminous intensity in candelas
under service conditions,

T is threshold factor 2 x 10~ 7 lux,

D is range of visibility (luminous range) of
the light in nautical miles,

K is atmospheric transmissivity. For
prescribed lights the value of K will be
0.8, corresponding to a meteorological
visibility of approximately 13 nautical
miles.

* * * * *

Intensity of lights.

§84.17 [Amended]

m 25.1In § 84.17(c) “Note to paragraph
(c)”’, remove the word “Tow”’, and add,
in its place, the word “Two”.

PART 85—ANNEX II: ADDITIONAL
SIGNALS FOR FISHING VESSELS
FISHING IN CLOSE PROXIMITY

m 26. The authority citation for part 85
is revised to read as follows:

Authority: Sec. 3, Pub. L. 96-591.

§85.1 [Amended]

m 27.In §85.1, remove the text “Rule
26(b)(i) and (c)(i)”, and add, in its place,
the text “Rule 26(b)(1) and (c)(1)”.

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 28. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

§100.901 [Amended]

m 29.In §100.901 “Table 1, remove the
words “Group Buffalo”, and add, in
their place, the words ““Sector Buffalo”.
m 30. Revise the heading of § 100.912 to
read as follows:

§100.912 Detroit Belle Isle Grand Prix,
Detroit MI.

* * * * *

§100.916 [Amended]

m 31.In §100.916(a), remove the word
“Russel” wherever it appears, and add,
in its place, the word “Russell”.

PART 101—MARITIME SECURITY:
GENERAL

m 32. The authority citation for part 101
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 192; Executive
Order 12656, 3 CFR 1988 Comp., p. 585; 33
CFR 1.05-1, 6.04-11, 6.14, 6.16, and 6.19;
Department of Homeland Security Delegation
Number 0170.1.

m 33. Revise §101.510 to read as
follows:

§101.510 Assessment tools.

Ports, vessels, and facilities required
to conduct security assessments by part
103, 104, 105, or 106 of this subchapter
may use any assessment tool that meets
the standards set out in part 103, 104,
105, or 106, as applicable. These tools
may include USCG assessment tools,
which are available from the cognizant
COTP or at http://www.uscg.mil/hq/g-
m/nvic, as set out in the following:

(a) Navigation and Vessel Inspection
Circular titled, “Guidelines for Port
Security Committees, and Port Security
Plans Required for U.S. Ports”” (NVIC 9-
02 change 2);

(b) Navigation and Vessel Inspection
Circular titled, ““Security Guidelines for
Vessels”, (NVIC 10-02 change 1); and

(c) Navigation and Vessel Inspection
Circular titled, “Security Guidelines for
Facilities”, (NVIC 11-02 change 1).

PART 110—ANCHORAGE
REGULATIONS

m 34. The authority citation for part 110
is revised to read as follows:

Authority: 33 U.S.C. 471, 1221 through
1236, 2030, 2035, 2071; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

m 35.In §110.155, revise the notes
following paragraphs (a)(2), (a)(3), (f)(3),
and (h)(4) to read as follows:

§110.155 Port of New York.

(a)***
(2)* EE

Note to paragraph (a)(2): The special
anchorage area in this anchorage is described
in §110.60.

(3) * x %

Note to paragraph (a)(3): The special
anchorage area in this anchorage is described
in §110.60.

* * * * *

(f) * % %
(3) * x %

Note to paragraph (f)(3): The special
anchorage area in this anchorage is described
in §110.60.

*
(h)
(4)
Note to paragraph (h)(4): The special
anchorage area in this anchorage is described
in § 110.60.

* * *

* % %

* %
* %

* * * * *

§110.156 [Amended]

m 36.In §110.156(b)(1) following the
words “Captain of the Port of”’, remove
the words “New York”, and add, in
their place, the words “Long Island
Sound”.

PART 114—GENERAL

m 37. The authority citation for part 114
continues to read as follows:

Authority: 33 U.S.C. 401, 406, 491, 494,
495, 499, 502, 511, 513, 514, 516, 517, 519,
521, 522, 523, 525, 528, 530, 533, and 535(c),
(e), and (h); 14 U.S.C. 633; 49 U.S.C. 1655(g);
Pub. L. 107-296, 116 Stat. 2135; 33 CFR
1.05-1 and 1.01-60, Department of
Homeland Security Delegation Number
0170.1.

m 38. Revise § 114.05 to read as follows:

§114.05 Definitions.

The following definitions apply to
this subchapter:

Approved means approved by the
Commandant unless otherwise stated.
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Bridge means a structure erected
across navigable waters of the United
States, and includes causeways,
approaches, fenders, and other
appurtenances thereto.

Coast Guard District Commander or
District Commander means an officer of
the Coast Guard designated as such by
the Commandant to command all Coast
Guard activities within his or her
district. (See part 3 of this chapter for
descriptions of Coast Guard Districts.)

Commandant means Commandant,
U.S. Coast Guard, Department of
Homeland Security, Washington, DC
20593.

Deputy Commandant for Operations
means the officer of the Coast Guard
designated by the Commandant as the
staff officer in charge of “Operations”
(DCO), U.S. Coast Guard Headquarters.

District Office or Coast Guard District
Office means the Office of the
Commander of a Coast Guard District.

Headquarters or Coast Guard
Headquarters means the Office of the
Commandant, U.S. Coast Guard,
Department of Homeland Security,
Washington, DC 20593-7000.

Permit means the license permitting
construction of bridges and approaches
thereto in or over navigable waters of
the United States, issued under the rules
and regulations in this subchapter.

Secretary means the Secretary of
Homeland Security or any person to
whom he or she has delegated his or her
authority in the matter concerned.

United States Coast Guard or Coast
Guard means the organization or agency
established by the Act of January 28,
1915, as amended (14 U.S.C. 1).

§114.20 [Amended]

m 39.In §114.20(a), following the text
“required to furnish”, remove the text
“‘a tracing” and add, in its place, the text
“as-built plans”.

§114.50 [Amended]

m 40. Amend § 114.50 as follows:

m a. Remove the text “(CG-551)”, and
add, in its place, the text “(CG-BRG)”;
m b. Following the text “2nd St. SW.,
Stop” remove the text “7683” and add,
in its place, the text “7580”; and

m c. Following the text “DC 20593-",
remove the text “7683”’, and add, in its
place, the text “7580”.

PART 115—BRIDGE LOCATIONS AND
CLEARANCES; ADMINISTRATIVE
PROCEDURES

m 41. The authority citation for part 115
is revised to read as follows:

Authority: c. 425, sec. 9, 30 Stat. 1151 (33

U.S.C. 401); c. 1130, sec. 1, 34 Stat. 84 (33
U.S.C. 491); sec. 5, 28 Stat. 362, as amended

(33 U.S.C. 499); sec. 11, 54 Stat. 501, as
amended (33 U.S.C. 521); c. 753, Title V, sec.
502, 60 Stat. 847, as amended (33 U.S.C.
525); 86 Stat. 732 (33 U.S.C. 535); 14 U.S.C.
633.

§115.01 [Amended]

m 42.1In § 115.01, following the words
‘““a permit”, remove the words ““for
construction of or modification to”, and
add, in their place, the words “to
construct or modify”’.

§115.05 [Amended]

m 43.In §115.05, following the words
“authority. If there”, remove the word
“be”, and add, in its place, the word
‘Eis’).

§115.40 [Amended]

m 44.In §115.40, following the words
“routine maintenance without”, remove
the words “approval of”, and add, in
their place, the words “‘a formal permit
action from”.

§115.50 [Amended]

m 45.In §115.50(h)(1), following the
words ‘“‘in feet and”’, remove the word
“referred”, and add, in its place, the
word “‘refer”.

m 46. Amend § 115.60 as follows:

m a. Revise the section heading to read
as set forth below;

m b. In paragraph (a), following the
words “construction of the bridge,
reviews”, remove the text *“,”’; and

m c. In paragraph (d)(3), following the
text “‘reasons for the disapproval”,

[Tzl

remove the text ““,”.

§115.60 Procedures for handling
applications for bridge construction
permits.

* * * * *

PART 116—ALTERATION OF
UNREASONABLY OBSTRUCTIVE
BRIDGES

m 47. The authority citation for part 116
is revised to read as follows:

Authority: 33 U.S.C. 401, 521.
§116.15 [Amended]

m 48.In §116.15(a), remove the words
“Bridge Administration Program”, and
add, in their place, the words “Office of
Bridge Programs”.

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 49. The authority citation for part 117
continues to read as follows:
AuthOI‘ity: 33 U.S.C. 499; 33 CFR 1.05-1;

and Department of Homeland Security
Delegation No. 0170.1.

§117.325 [Amended]

m 50.In §117.325(a), remove the text
“(US 17)”, and add, in its place, the text
“(US 1/SR 90)”".

§117.541 [Redesignated as §117.566]

m 51. Redesignate § 117.541 as
§117.566.

m 52. In newly redesignated § 117.566,
revise the section heading and
paragraph (a) to read as follows:

§117.566 Patapsco River—Middle Branch.

(a) The draw of the Hanover Street S2
bridge, mile 12.0 across the Middle
Branch of the Patapsco River at
Baltimore, will open on signal from
5 a.m. to 6:30 a.m., 9:30 a.m. to 4 p.m.,
and 6 p.m. to 9:00 p.m. The draw need
not be opened from 6:30 a.m. to 9:30
a.m. and 4 p.m. to 6 p.m.; however, fire
boats, police boats, and other vessels
engaged in emergency operations will
be passed immediately during this
period. When a vessel desires to pass
the draw from 9 p.m. to 5 a.m., notice
will be given to the superintendent of
the bridge, either at the bridge before
9 p.m. or at the superintendent’s
residence after 9 p.m. If the notice is
given from 5 a.m. to 9 p.m. or if at least
one half hour has elapsed since the
notice was given, the draw will open
promptly at the time requested.

* * * * *

§117.571 [Amended]

m 53.In §117.571 introductory text,
remove “4.0”, and add, in its place, the
text “0.4”.

§117.719 [Redesignated as §117.718]

m 54. Redesignate § 117.719 as
§117.718.

§117.715 [Redesignated as §117.719]
m 55. Redesignate § 117.715 as 117.719.

§117.719 [Amended]

m 56. In newly redesignated § 117.719,
revise the section heading to read as
follows:

§117.719 Glimmer Glass (Debbie’s Creek).

* * * * *

§117.745 [Amended]

m 57. Amend § 117.745 as follows:

m a. Revise the section heading to read
as set forth below; and

m b. In paragraph (b) introductory text,
remove the text “SR#543 Drawbridge”,
and add, in its place, the text
“Riverside-Delanco/SR #543
Drawbridge”.

§117.745 Rancocas Creek.

* * * * *
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§117.822 [Removed]
m 58. Remove §117.822.
§117.823 [Redesignated as §117.822]

m 59. Redesignate § 117.823 as
§117.822.

m 60. Add §117.823 to read as follows:

§117.823 Gallants Channel.

The draw of the US 70 bridge, mile
0.1, at Beaufort, will open as follows:

(a) From 6 a.m. to 10 p.m., the draw
need only open on the hour and on the
half hour; except that Monday through
Friday the bridge need not open
between the hours of 6:30 a.m. to 8 a.m.
and 4:30 p.m. to 6 p.m.

(b) From 10 p.m. to 6 a.m., the bridge
will open on signal.

§117.965 [Amended]

m 61.In §117.965, following the text
“mile 4.5 at”’, remove the text “Bay”,
and add, in its place, the text “Bridge”.

PART 118—BRIDGE LIGHTING AND
OTHER SIGNALS

m 62. The authority citation for part 118
continues to read as follows:

Authority: 33 U.S.C. 494; 14 U.S.C. 85,
633; Department of Homeland Security
Delegation No. 0170.1.

§118.3 [Amended]

m 63.In § 118.3(b) following the text
2100 2nd St. SW., Stop”’, remove the
text “7683” and add, in its place, the
text “7580”; and following the text “DC
20593-", remove the text “7683”" and
add, in its place, the text 7580,

§118.160 [Amended]

m 64.In § 118.160(b), following the
words ‘““‘the bridge channel span”, add
the words “(in the closed to navigation
position for drawbridges)”.

PART 136—OIL SPILL LIABILITY
TRUST FUND; CLAIMS PROCEDURES;
DESIGNATION OF SOURCE; AND
ADVERTISEMENT

m 65. The authority citation for part 136
continues to read as follows:

Authority: 33 U.S.C. 2713(e) and 2714;
Sec. 1512 of the Homeland Security Act of
2002, Pub. L. 107-296, Title XV, Nov. 25,
2002, 116 Stat. 2310 (6 U.S.C. 552(d)); E.O.
12777, 56 FR 54757, 3 CFR, 1991 Comp., p.
351, as amended by E.O. 13286, 68 FR 10619,
3 CFR, 2004 Comp., p. 166; Department of
Homeland Security Delegation No. 0170.1,
para. 2(80).

§136.3 [Amended]

m 66. In § 136.3, following the text
“from the Director”, add the text «“,”.

§136.5 [Amended]

m 67.In §136.5(b), in the definition of
“NPFC”, following the text “means the
Director”’, add the text “,”.

§136.101 [Amended]

m 68.In § 136.101(b), following the text
“received at the Director”, add the text

T
P

§136.305 [Amended]

m 69. Amend § 136.305 as follows:

m a. In paragraph (b)(3), following the
words “The type”, remove the word
“of”, and add, in its place, the word
“and”’; and

m b. In paragraph (b)(6), following the
words ‘“whom further communication”,
remove the word “regrading”, and add,
in its place, the word “‘regarding”.

PART 138—FINANCIAL
RESPONSIBILITY FOR WATER
POLLUTION (VESSELS) AND OPA 90
LIMITS OF LIABILITY (VESSELS AND
DEEPWATER PORTS)

m 70. The authority citation for part 138
continues to read as follows:

Authority: 33 U.S.C. 2704; 33 U.S.C. 2716,
2716a; 42 U.S.C. 9608, 9609; Sec. 1512 of the
Homeland Security Act of 2002, Public Law
107-296, Title XV, Nov. 25, 2002, 116 Stat.
2310 (6 U.S.C. 552(d)); E.O. 12580, Sec. 7(b),
3 CFR, 1987 Comp., p. 198; E.O. 12777, Sec.
5, 3 CFR, 1991 Comp., p. 351, as amended
by E.O. 13286, 68 FR 10619, 3 CFR, 2004
Comp., p. 166; Department of Homeland
Security Delegation Nos. 0170.1 and 5110.
Section 138.30 also issued under the
authority of 46 U.S.C. 2103 and 14302.

§138.20 [Amended]

m 71. Amend § 138.20(b) as follows:

m a. In the definition of “Application”,
following the text “U.S. Coast Guard”,
add the text ““,”;

m b. In the definition of “‘Certificant”,
following the text “U.S. Coast Guard”,
add the text “,”’; and

m c. In the definition of “E-COFR”,
remove the text “http://www.npfc.gov/
cofr”’, and add, in its place, the text
“https://npfc.uscg.mil/cofr/
default.aspx”.

§138.40 [Amended]

m 72.1In §138.40, remove the text
“http://www.npfc.gov/cofr”, and add, in
its place, the text “https://npfc.uscg.mil/
cofr/default.aspx”.

§138.45 [Amended]

m 73.In §138.45(a), remove the text
“http://www.npfc.gov/cofr”’, and add, in
its place, the text “https://npfc.uscg.mil/
cofr/default.aspx”.

§138.240 [Amended]

m 74.In § 138.240(b), following the
words “liability in the”, add a space;

and following the text “Register.”, add
a space.

PART 162—INLAND WATERWAYS
NAVIGATION REGULATIONS

m 75. The authority citation for part 162
continues to read as follows:

Authority: 33 U.S.C. 1231; Department of
Homeland Security Delegation No. 0170.1.

§162.120 [Amended]

m 76.In § 162.120(a), following the text
“(Manistee County), Frankfort,” remove
the text “Charlevois, and Petroskey”,
and add, in its place, the text
“Charlevoix, and Petoskey”.

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 77. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

§165.920 [Amended]

m 78.In § 165.920(b), following the text
“telephone at (313) 568-", remove the
text “9580”, and add, in its place, the
text “9560”; and following the text “‘by
writing to:”’, remove the text “MSQO”,
and add, in its place, the text “Sector”.

§165.941 [Amended]

m 79. Amend § 165.941 as follows:

m a. Revise the section heading to read
as set forth below;

m b. In paragraph (a)(4)(i), following the
words ‘“‘southern end of”’, remove the
word “Harsen’s”, and add, in its place,
the word “Harsens”’;

m c. Remove paragraph (a)(5);

m d. Redesignate paragraphs (a)(6)
through (a)(56) as (a)(5) through (a)(55),
respectively;

m e. In newly redesignated paragraphs
(a)(6), (a)(35), (a)(41), and (a)(49),
remove the words “Grosse Point”
wherever they appear, and add, in their
place, the words “Grosse Pointe”;

m f. In newly redesignated paragraph
(a)(24) introductory text, remove the
word “Kellys” wherever it appears, and
add, in its place, the word “Kelleys”’;

m g. In newly redesignated paragraph
(a)(37)(i), remove the word “Russel”,
and add, in its place, the word
“Russell”’;

m h. In newly redesignated paragraphs
(a)(44) introductory text and (a)(44)(i),
remove the words “Grosse Isle”
wherever they appear, and add, in their
place, the words “Grosse Ile”’; and

m i. In paragraph (f), following the words
“to Mariners. The Captain of the Port”,
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remove the word “will”, and add, in its
place, the word “may”’; and following
the words ““section is cancelled”, add
the words ““if deemed necessary”.

§165.941 Safety Zones; Annual Events in
the Captain of the Port Detroit Zone.

* * * * *

PART 177—CORRECTION OF
ESPECIALLY HAZARDOUS
CONDITIONS

m 80. The authority citation for part 177
is revised to read as follows:

Authority: 46 U.S.C. 4302, 4311; Pub. L.
103-206, 107 Stat. 2439.

§177.09 [Amended]

m 81.In §177.09(b)(2), following the
text “any other provision of”’, remove
the text “43 U.S.C.”, and add, in its
place, the text “46 U.S.C.”.

Dated: June 12, 2012.
Kathryn A. Sinniger,

Chief, Office of Regulations and
Administrative Law U.S. Coast Guard.

[FR Doc. 2012-14848 Filed 6-20—12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[USCG-2012-0509]

Drawbridge Operation Regulations;
Reynolds Channel, Nassau, NY

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulations
governing the operation of the Long
Beach Bridge, mile 4.7, across Reynolds
Channel, at Nassau, New York. This
temporary deviation authorizes the Long
Beach Bridge to remain in the closed
position for two and a half hours to
facilitate public safety during the Town
of Hempstead Annual Salute to Veterans
Fireworks Display.

DATES: This deviation is effective from
9:30 p.m. on June 30, 2012 through
midnight on July 1, 2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2012—
0509 and are available online at
www.regulations.gov, inserting USCG—
2012-0509 in the “Keyword” and then
clicking “Search”. They are also
available for inspection or copying at

the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Ms. Judy Leung-Yee, Project
Officer, First Coast Guard District,
telephone (212) 668-7165, email
judy.k.leung-yee@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The Long
Beach Bridge, across Reynolds Channel,
mile 4.7, at Nassau, New York, has a
vertical clearance in the closed position
of 20 feet at mean high water and 24 feet
at mean low water. The existing
drawbridge operation regulations are
listed at 33 CFR 117.799(g).

The owner of the bridge, Nassau
County Department of Public Works,
requested a temporary deviation to
facilitate safe traffic management for the
Town of Hempstead Annual Salute to
Veterans Fireworks Display scheduled
for Saturday, June 30, 2012. If the
fireworks display is postponed due to
inclement weather, the event will take
place on Sunday, July 1, 2012.

Under this temporary deviation the
Long Beach Bridge may remain in the
closed position from 9:30 p.m. through
midnight on July 1, 2012. If the
fireworks display is postponed due to
inclement weather, the Long Beach
Bridge may remain in the closed
position from 9:30 p.m. through
midnight on July 2, 2012.

The waterway has commercial and
seasonal recreational vessels of various
sizes. The Coast Guard contacted all
known commercial waterway users
regarding this deviation and no
objections were received. Vessels that
can pass under the bridge without a
bridge opening may do so at all times.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: June 7, 2012.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2012—-15199 Filed 6—20-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—-2012-0560]

Drawbridge Operation Regulation;
Trent River, New Bern, NC
AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Alfred C.
Cunningham Bridge across the Trent
River, mile 0.0, at New Bern, NC. The
deviation allows the bridge draw span
to remain in the closed to navigation
position for 3 hours to accommodate the
annual Neuse River Bridge Run.

DATES: This deviation is effective from
6:30 a.m. until 9:30 a.m. on October 20,
2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket USCG-2012-0560 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2012-0560 in the “Keywords” box, and
then clicking ““Search”. This material is
also available for inspection or copying
the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Jim Rousseau, Bridge
Management Specialist, Fifth Coast
Guard District, telephone (757) 398—
6557. Email
James.L.Rousseau2@uscg.mil. If you
have questions on reviewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, (202) 366—9826.

SUPPLEMENTARY INFORMATION: The Event
Director for the Neuse River Bridge Run,
with approval from the North Carolina
Department of Transportation, owner of
the drawbridge, has requested a
temporary deviation from the current
operating schedule to accommodate the
Neuse River Bridge Run.

The Alfred C. Cunningham Bridge
operating regulations are set out in 33
CFR 117.843(a). The Alfred C.
Cunningham Bridge across the Trent
River, mile 0.0, a double bascule lift
Bridge, in New Bern, NC, has a vertical
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clearance in the closed position of 14
feet, above mean high water.

Under this temporary deviation, the
drawbridge will be allowed to remain in
the closed-to-navigation position from
6:30 a.m. to 9:30 a.m. on Saturday,
October 20, 2012 to accommodate the
Neuse River Bridge Run.

Vessels able to pass under the closed
span may transit under the drawbridge
while it is in the closed position.
Mariners are advised to proceed with
caution. The Coast Guard will inform
users of the waterway through our local
and broadcast Notices to Mariners of the
limited operating schedule for the
drawbridge so that vessels can arrange
their transits to minimize any impacts
caused by the temporary deviation.
There are no alternate routes for vessels
and the bridge will be able to open in
the event of an emergency.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period.

This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: June 12, 2012.

Waverly W. Gregory, Jr.,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2012-15201 Filed 6-20-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—-2012-0525]
Drawbridge Operation Regulation;
Lake Washington, Seattle, WA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the State Route
520 (SR 520) Bridge across Lake
Washington at Seattle, WA. This
deviation is necessary to accommodate
the running of the Seafair Rock and Roll
Marathon. This deviation allows the
bridge to remain in the closed position
to allow safe movement of event
participants.

DATES: This deviation is effective from
10 a.m. on June 23, 2012 through 4 p.m.
June 23, 2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the

docket are part of docket USCG-2012—
0525 and are available online by going
to http://www.regulations.gov, inserting
USCG—-2012-0525 in the “Keyword”
box and then clicking “Search”. They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email the Bridge Administrator, Coast
Guard Thirteenth District; telephone
206—220-7282 email
randall.d.overton@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The
Washington State Department of
Transportation has requested that the
draw span of the SR 520 Bridge remain
closed to vessel traffic to facilitate safe
passage of participants of the Seafair
Rock and Roll Marathon. The Rock and
Roll Marathon is the largest distance
running event in the Pacific Northwest.
This event includes over 26,000
participants running a marathon (26.2
miles) or half marathon (13.1 miles).
The race course passes over the SR 520
Lake Washington Bridge. The SR 520
Bridge provides three navigational
openings for vessel passage, the
movable floating span, subject to this
closure, and two fixed navigational
openings; one on the east end of the
bridge and one on the west end. The
fixed navigational opening on the east
end of the bridge provides a horizontal
clearance of 207 feet and a vertical
clearance of 57 feet. The opening on the
west end of the bridge provides a
horizontal clearance of 206 feet and a
vertical clearance of 44 feet. Vessels that
are able to safely pass through the fixed
navigational openings are allowed to do
so during this closure period. Under
normal conditions, during this time
frame, the bridge operates in accordance
with 33 CFR 117.1049(a) which states
the bridge shall open on signal if at least
two hours notice is given. This
deviation period is from 10 a.m. on June
23, 2012 through 4 p.m. June 23, 2012.
The deviation allows the floating draw
span of the SR 520 Lake Washington
Bridge to remain in the closed position
and need not open for maritime traffic
from 10 a.m. through 4 p.m. on June 23,
2012. The bridge shall operate in
accordance to 33 CFR §117.1049(a) at
all other times. Waterway usage on the

Lake Washington Ship ranges from
commercial tug and barge to small
pleasure craft. Mariners will be notified
and kept informed of the bridge’s
operational status via the Coast Guard
Notice to Mariners publication and
Broadcast Notice to Mariners as
appropriate. The draw span will be
required to open, if needed, for vessels
engaged in emergency response
operations during this closure period.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: June 8, 2012.
Randall D. Overton,
Bridge Administrator.
[FR Doc. 2012-15191 Filed 6—-20-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117

[Docket No. USCG-2012-0517]

Drawbridge Operation Regulations;
Merrimack River, Haverhill and West
Newbury, MA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Rocks Village
Bridge, mile 12.6, across the Merrimack
River between Haverhill and West
Newbury, Massachusetts. The deviation
is necessary to facilitate bridge
rehabilitation and repairs. This
deviation allows the bridge to remain in
the closed position for 72 hours.

DATES: This deviation is effective from
7 a.m. on July 9, 2012 through 7 a.m. on
July 12, 2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2012—
0517 and are available online at www.
regulations.gov, inserting USCG-2012—
0517 in the “Keyword” and then
clicking ““Search.” They are also
available for inspection or copying at
the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
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and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. John McDonald, Project
Officer, First Coast Guard District,
john.w.mcdonald@uscg.mil or telephone
(617) 223-8364. If you have questions
on viewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—-9826.

SUPPLEMENTARY INFORMATION: The Rocks
Village Bridge, across the Merrimack
River, mile 12.6, between Haverhill and
West Newbury, Massachusetts, has a
vertical clearance in the closed position
of 17 feet at mean high water and 23 feet
at mean low water. The drawbridge
operation regulations are listed at 33
CFR 117.605(c).

The waterway is predominantly
transited by small recreational vessels at
the location of the Rocks Village Bridge.

The bridge is required to open upon
a two hour advance notice as a result of
infrequent requests to open the draw.

The owner of the bridge,
Massachusetts Department of
Transportation, requested a temporary
deviation from the regulations to
facilitate bridge rehabilitation repairs,
replacement of operating machinery,
structural steel, and highway deck on
the swing span.

Under this temporary deviation the
bridge may remain in the closed
position from 7 a.m. on July 9, 2012
through 7 a.m. on July 12, 2012. Vessels
that can pass under the closed draw
may do so at all times.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: June 7, 2012.

Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2012—-15202 Filed 6—20-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2012-0430]

RIN 1625-AA00

Eighth Coast Guard District Annual
Safety Zones; Fourth of July

Celebration; Santa Rosa Sound; Fort
Walton Beach, FL

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a Safety Zone for the Fourth of July
Celebration in the Santa Rosa Sound,
Fort Walton Beach, Florida from 9 p.m.
until 10 p.m. on July 4, 2012. This
action is necessary for the safeguard of
participants and spectators, including
all crews, vessels, and persons on
navigable waters during the Fourth of
July Celebration. During the
enforcement period, entry into,
transiting or anchoring in the Safety
Zone is prohibited to all vessels not
registered with the sponsor as
participants or official patrol vessels,
unless specifically authorized by the
Captain of the Port (COTP) Mobile or a
designated representative.

DATES: The regulations in 33 CFR
165.801 will be enforced from 9 p.m.
until 10 p.m. on July 4, 2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice of
enforcement, call or email LT Lenell J.
Carson, Coast Guard Sector Mobile,
Waterways Division; telephone 251—
441-5940 or email
Lenell.J.Carson@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Safety Zone for
the annual Fourth of July Celebration
event listed in 33 CFR 165.801 Table 1,
Table No. 146; Sector Mobile, No. 5 on
July 4, 2012 from 9 p.m. until 10 p.m.

Under the provisions of 33 CFR
165.801, entry into the safety zone listed
in Table 1, Table No. 146; Sector
Mobile, No. 5 is prohibited unless
authorized by the Captain of the Port or
a designated representative. Persons or
vessels desiring to enter into or passage
through the Safety Zone must request
permission from the Captain of the Port
or a designated representative. If
permission is granted, all persons and
vessels shall comply with the
instructions of the Captain of the Port or
designated representative.

This notice is issued under authority
of 5 U.S.C. 552(a); 33 U.S.C. 1231; 46

U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, and 160.5; Pub. L. 107-295, 116
Stat. 2064; Department of Homeland
Security Delegation No. 0170.1. In
addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via Local Notice to Mariners and Marine
Information Broadcasts.

If the Captain of the Port Mobile or
Patrol Commander determines that the
Safety Zone need not be enforced for the
full duration stated in this notice of
enforcement, he or she may use a
Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.

Dated: May 31, 2012.
D.J. Rose,

Captain, U.S. Coast Guard, Captain of the
Port Mobile.

[FR Doc. 2012-15159 Filed 6-20-12; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2012-0474]
RIN 1625-AA00

Eighth Coast Guard District Annual
Safety Zones; Sound of Independence;
Santa Rosa Sound; Fort Walton Beach,
FL

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a Safety Zone for the Sound of
Independence event in the Santa Rosa
Sound, Fort Walton Beach, Florida from
9 p.m. until 9:30 p.m. on June 29, 2012.
This action is necessary for the
safeguard of participants and spectators,
including all crews, vessels, and
persons on navigable waters during the
Sound of Independence. During the
enforcement period, entry into,
transiting or anchoring in the Safety
Zone is prohibited to all vessels not
registered with the sponsor as
participants or official patrol vessels,
unless specifically authorized by the
Captain of the Port (COTP) Mobile or a
designated representative.

DATES: The regulations in 33 CFR
165.801 will be enforced from 9 p.m.
until 9:30 p.m. on June 29, 2012.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice of
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enforcement, call or email LT Lenell J.
Carson, Coast Guard Sector Mobile,
Waterways Division; telephone 251—
441-5940 or email
Lenell.J.Carson@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Safety Zone for
the annual Sound of Independence
event listed in 33 CFR 165.801 Table 1,
Table No. 147; Sector Mobile, No. 6 on
June 29, 2012 from 9 p.m. until 9:30
p.m.

Under the provisions of 33 CFR
165.801, entry into the safety zone listed
in Table 1, Table No. 147; Sector
Mobile, No. 6 is prohibited unless
authorized by the Captain of the Port or
a designated representative. Persons or
vessels desiring to enter into or passage
through the Safety Zone must request
permission from the Captain of the Port
or a designated representative. If
permission is granted, all persons and
vessels shall comply with the
instructions of the Captain of the Port or
designated representative.

This notice is issued under authority
of 5 U.S.C. 552 (a); 33 U.S.C. 1231; 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04-6, and 160.5; Pub. L. 107-295, 116
Stat. 2064; Department of Homeland
Security Delegation No. 0170.1. In
addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via Local Notice to Mariners and Marine
Information Broadcasts.

If the Captain of the Port Mobile or
Patrol Commander determines that the
Safety Zone need not be enforced for the
full duration stated in this notice of
enforcement, he or she may use a
Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.

Dated: May 31, 2012.
D.]. Rose,

Captain, U.S. Coast Guard, Captain of the
Port Mobile.

[FR Doc. 2012-15160 Filed 6-20-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2012-0543]

RIN 1625-AA00

Safety Zone for Fifth Coast Guard

District Fireworks Display Pasquotank
River; Elizabeth City, NC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the enforcement
location of a safety zone for one specific
recurring fireworks display in the Fifth
Coast Guard District. This regulation
applies to only one recurring fireworks
event, held adjacent to the Pasquotank
River, Elizabeth City, North Carolina.
The fireworks display ordinarily
originated from a location on land but
will this year originate from a barge; the
safety zone is necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to restrict vessel traffic in a
portion of the Pasquotank River,
Elizabeth City, North Carolina, during
the event.

DATES: This rule will be effective from
July 4, 2012 through July 5, 2012.
ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0543]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email CWO4 Joseph M. Edge, U.S. Coast
Guard Sector North Carolina; telephone
252-247-4525, email
Joseph.M.Edge@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

This fireworks display event is
regulated at 33 CFR 165.506, Table to
§165.506, section (d.) line 4. The Coast
Guard plans to permanently amend the
regulation at 33 CFR 165.506 at a later
date to reflect this change.

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is needed to minimize
potential danger to the public during the
event. For this reason, it would be
impracticable to publish an NPRM for
this rule.

B. Basis and Purpose

Recurring fireworks displays are
frequently held on or adjacent to the
navigable waters within the boundary of
the Fifth Coast Guard District. For a
description of the geographical area of
each Coast Guard Sector—Captain of the
Port Zone, please see 33 CFR 3.25.

The regulation listing annual
fireworks displays within the Fifth
Coast Guard District and safety zones
locations is 33 CFR 165.506. The Table
to § 165.506 identifies fireworks
displays by COTP zone, with the COTP
North Carolina zone listed in section
“(d.)” of the Table.

The township of Elizabeth City, North
Carolina, sponsors an annual fireworks
display held on July 4th over the waters
of Pasquotank River at Elizabeth City,
North Carolina. The Table to § 165.506,
at section (d.) event Number “4”,
describes the enforcement date and
regulated location for this fireworks
event.

The location listed in the Table has
the fireworks display originating from
position latitude 36°18’00” N, longitude
076°13’00” W, a location on land on the
southwest corner of Machelhe Island at
Elizabeth City, North Carolina.
However, this event changes the
fireworks launch location on July 4,
2012, to a position on the Pasquotank
River at latitude 36°17°47” N, longitude
076°12'17” W.

A fleet of spectator vessels is
anticipated to gather nearby to view the
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fireworks display. Due to the need for
vessel control during the fireworks
display vessel traffic will be temporarily
restricted to provide for the safety of
participants, spectators and transiting
vessels. Under provisions of 33 CFR
165.506, during the enforcement period,
vessels may not enter the regulated area
unless they receive permission from the
Coast Guard Patrol Commander.

C. Discussion of the Final Rule

The Coast Guard will temporarily
suspend the regulation listed in Table to
§165.506, section (d.) event Number 4,
and insert this temporary regulation at
Table to § 165.506, at section (d.) as
event Number “15”, in order to reflect
that the fireworks display will originate
from a barge in the Pasquotank River
and therefore the regulated area is
changed. This change is needed to
accommodate the sponsor’s event plan.
No other portion of the Table to
§ 165.506 or other provisions in
§ 165.506 shall be affected by this
regulation.

The regulated area of this safety zone
includes all water of the Currituck
Sound within a 300 yards radius of
latitude 36°1747” N, longitude
076°1217” W.

This safety zone will restrict general
navigation in the regulated area during
the fireworks event. Except for persons
or vessels authorized by the Coast Guard
Patrol Commander, no person or vessel
may enter or remain in the regulated
area during the effective period. The
regulated area is needed to control
vessel traffic during the event for the
safety of participants and transiting
vessels.

The enforcement period for this safety
zone does not change from that
enforcement period listed in
§165.506(d) line 4. Therefore, this
safety zone will be enforced from 5:30
p.-m. on July 4, 2012 through 1 a.m. on
July 5, 2012.

In addition to notice in the Federal
Register, the maritime community will
be provided extensive advance
notification via the Local Notice to
Mariners, and marine information
broadcasts so mariners can adjust their
plans accordingly.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of

Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

This rule prevents traffic from
transiting a portion of the Pasquotank
River during the specified event, the
effect of this regulation will not be
significant due to the limited duration
that the regulated area will be in effect
and the extensive advance notifications
that will be made to the maritime
community via marine information
broadcasts, local radio stations and area
newspapers so mariners can adjust their
plans accordingly. Additionally, this
rulemaking changes the regulated area
for the Pasquotank River fireworks
demonstration for July 4, 2011 only and
does not change the permanent
regulated area that has been published
in 33 CFR 165.506, Table to § 165.506 at
portion “d” event Number “4”. In some
cases vessel traffic may be able to transit
the regulated area when the Coast Guard
Patrol Commander deems it is safe to do
s0.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
the Pasquotank River where fireworks
events are being held. This regulation
will not have a significant impact on a
substantial number of small entities
because it will be enforced only during
the fireworks display event that has
been permitted by the Coast Guard
Captain of the Port. The Captain of the
Port will ensure that small entities are
able to operate in the regulated area
when it is safe to do so. In some cases,
vessels will be able to safely transit
around the regulated area at various
times, and, with the permission of the
Patrol Commander, vessels may transit
through the regulated area. Before the
enforcement period, the Coast Guard
will issue maritime advisories so
mariners can adjust their plans
accordingly.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
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State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian

tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “‘significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of safety zones. This rule
is categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a

Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Amend the Table to § 165.506 as
follows:

m a. Under “(d) Coast Guard Sector
North Carolina—COTP Zone,” suspend
entry 4.

m b. Under, ““(d) Coast Guard Sector
North Carolina—COTP Zone,” add entry
15, to read as follows:

§165.506 Safety Zones; Fifth Coast Guard
District Fireworks Displays.
* * * * *

Number Date Location Regulated area
(d) Coast Guard Sector North Carolina—COTP Zone
15 e July 4-5, 2012 ..o Pasquotank River, Elizabeth City, All waters of the Pasquotank River within a 300 yard

NC, Safety Zone.

radius of the fireworks launch barge in approximate

position latitude 36°17°47” N, longitude 076°1217”,
located near Machelhe Island.

Dated: June 11, 2012.
A. Popiel,
Captain, U.S. Coast Guard, Captain of the
Port Sector North Carolina.
[FR Doc. 2012—-15107 Filed 6—20-12; 8:45 am]

BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2012-0491]
RIN 1625-AA00

Safety Zone, Barrel Recovery, Lake
Superior; Duluth, MN

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
surrounding Tug Champion (O.N. 55
6793)/Barge Kokosing (O.N. 1144055)
while they conduct recovery and testing
of barrels suspected to contain
munitions waste materials which were
dumped in the 1960’s in a portion of
Lake Superior approximately between
Stoney Point and Brighton Beach,
Duluth, MN. This safety zone is
precautionary to protect recreational
vessels and marine traffic from any
unknown hazards as well as provide a
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safe work zone for contractor
operations.

DATES: This rule will be effective from
July 16, 2012, to August 6, 2012.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0491]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Judson Coleman, Chief
of Waterways Management, U.S. Coast
Guard Marine Safety Unit Duluth;
telephone number (218) 720-5286,
extension 111, email at
Judson.A.Coleman@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
final details for this event were not
known to the Coast Guard until there
was insufficient time remaining before
the event to publish an NPRM. Thus,
delaying the effective date of this rule to
wait for a comment period to run would
be impracticable because it would
inhibit the Coast Guard’s ability to
protect vessels from the hazards
associated with recovery of possible

munitions waste, which are discussed
further below.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
waiting for a 30 day notice period to run
would also be impracticable and
contrary to the public interest.

B. Basis and Purpose

From July 16th, 2012 to August 6th,
2012, the Tug Champion (O.N. 55
67293)/Barge Kokosing (O.N. 1144055)
will recover and test barrels suspected
to contain munitions waste materials
dumped offshore in a portion of Lake
Superior approximately 50 years ago.

C. Discussion of the Final Rule

The following area is a temporary
safety zone: All waters within a 700 foot
radius of the Tug Champion (O.N. 55
67293)/Barge Kokosing (O.N. 1144055) as
it conducts recovery and testing of
barrels suspected of containing
munitions waste materials in the area
between Stoney Point and Brighton
Beach, up to approximately 4 miles
offshore on Lake Superior, Duluth, MN.
This safety zone will be in effect and
enforced 24 hours a day from on or
around July 16th, 2012, to August 6th,
2012.

This rule is deemed necessary in
order to protect vessels transiting Lake
Superior in close proximity to the Tug
Champion (O.N. 55 6Z93)/Barge
Kokosing (O.N. 1144055) from exposure
to possible unknown hazards as it
conducts recovery and testing of barrels
containing munitions parts and product
line debris. This zone does not have
specific coordinates because the Tug
Champion (O.N. 55 6Z93)/Barge
Kokosing (O.N. 1144055) will be
recovering barrels in several locations
over the course of the effective period
and a safety zone encompassing the
entire recovery area would have a
negative impact on recreational vessel
traffic.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving

Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. This rule will have minimal
impact on economic interests due to the
safety zone being outside commercial
shipping lanes, having little impact on
recreational vessel traffic and being in
effect for a limited period of time.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

(1) This rule would affect the
following entities, some of which might
be small entities: the owners or
operators of recreational vessels
intending to transit or anchor in a
portion of Lake Superior between
Stoney Point and Brighton Beach from
July 16th, 2012 to August 6th, 2012.

(2) This safety zone would not have
a significant economic impact on a
substantial number of small entities for
the following reasons. This safety zone
would be activated, and thus subject to
enforcement, in areas where vessel
traffic is low and not subject to
commercial traffic. Recreational vessel
traffic could pass safely around the
safety zone due to its relatively small
size. This safety zone will be announced
in the Local Notice to Mariners and via
Broadcast Notice to Mariners before
activation of the zone and throughout
the enforcement period.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
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Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section so that the
Coast Guard may consider the degree to
which it may accommodate such
activities while also providing for the
safety and security of people, places and
vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference With Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
With Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-43701), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
establishing a safety zone surrounding
Tug Champion (O.N. 55 6Z93)/Barge
Kokosing (O.N. 1144055) as it conducts
recovery and testing of barrels
containing munitions parts and product
line debris. This rule is categorically
excluded from further review under
paragraph 34(g) of Figure 2—1 of the

Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbor, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0491 to read as
follows:

§165.T09-0491 Safety zone; Barrel
recover, Lake Superior, Duluth, MN.

(a) Location. The following area is a
temporary safety zone: All waters of
Lake Superior within a 700 foot radius
of a Tug Champion (O.N. 55 6Z93)/
Barge Kokosing (O.N. 1144055),
including but not limited to up to four
miles offshore from approximately
Brighton Beach to Stoney Point on Lake
Superior, Duluth, MN.

(b) Effective and enforcement period.
This rule will be in effect and enforced
24 hours a day from July 16th, 2012 to
August 6th, 2012.

(c) Regulations. (1) In accordance with
the general regulations in section
165.23, entry into, transiting or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port, Marine Safety Unit
Duluth, or his/her designated
representative.

(2) This safety zone is closed to all
vessel traffic.

Dated: June 8, 2012.
K.R. Bryan,

Commander, U.S. Coast Guard, Captain of
the Port, Marine Safety Unit Duluth.

[FR Doc. 2012-15110 Filed 6-20-12; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165
[Docket Number USCG-2012-0515]

RIN 1625-AA00
Safety Zone; Major Motion Picture
Filming, Cape Fear River; Wilmington,

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Cape Fear River near Wilmington,
North Carolina. The safety zone is
intended to restrict vessels from a
portion of the Cape Fear River due to
the filming of a movie involving high
speed boat chases and other dangerous
stunts on water. The temporary safety
zone is necessary to protect the
surrounding public and vessels from the
hazards associated with the stunts that
will be performed on the river during
the filming of this motion picture.

DATES: This rule is effective from
August 2, 2012 through August 24,
2012.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0515]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email BOSN3 Joseph M. Edge, Coast
Guard Sector North Carolina, Coast
Guard; telephone 252-247-4525, email
Joseph.M.Edge@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
final details for this event was not
provided to the Coast Guard until May
30, 2012. As such, it is impracticable to
provide a full comment period due to
lack of time. In addition, given the high
risks of injury and damage that will be
created during the filming of the movie,
a delay in enacting this safety zone
would be contrary to public interest.

B. Basis and Purpose

The temporary safety zone is
necessary to protect vessels from the
hazards associated with the stunts that
will be performed during the filming of
a major motion picture. The filming will
involve fast-paced, multi-vessel, highly
choreographed stunts, with multiple
water and air platforms interacting. The
Captain of the Port, Sector North
Carolina, has determined that the stunts
associated with the filming of this
motion picture do pose significant risks
to public safety and property and that a
safety zone is necessary.

C. Discussion of the Final Rule

The Coast Guard is establishing a
temporary safety zone on the Cape Fear
River at Wilmington, NC. This safety
zone will be enforced at night, between
7:30 p.m. and 7:00 a.m. from August 2,
2012 until August 24, 2012 and
encompasses all navigable waters from
latitude 34°11"14” North, longitude
077°57’26” West to latitude 34°12'42”
North, 077°57'24” West. [DATUM: NAD
83]

While the enforcement periods are
scheduled for approximately 12 hour
blocks, filming and execution of the
stunts will not take place continuously
during those periods. There will be
periods of setup, breakdown,
preparation, et cetera. It is anticipated
that actual filming will take place in 20
minute increments throughout the
enforcement periods and that, in some
cases, the filming may end prior to the
7 a.m. enforcement deadlines. All
persons and vessels shall comply with

the instructions of the Captain of the
Port, Sector North Carolina, or his or her
on-scene representative. Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port,
Sector North Carolina, or his or her on-
scene representative. The Captain of the
Port, Sector North Carolina, or his or her
on-scene representative may be
contacted via VHF—FM channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

Although this regulation will restrict
access to the area, the effect of the rule
will not be significant since this rule
will only be enforced while unsafe
conditions exist. The Coast Guard also
expects that traffic will generally be
very low based on the time of night that
this closure will occur.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule may affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
this portion of the Cape Fear River from
7:30 p.m. to 7:00 a.m. between August
2, 2012 and August 24, 2012.

The safety zone will not have
significant economic impact on a
substantial number of small entities for
the following reasons: This rule will
only be enforced while unsafe
conditions exist. Traffic will only be
prohibited from passing through the
zone when actual filming is being
conducted. Traffic will only be stopped
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for a short duration not to exceed
twenty minutes during any one closure.
In the event that the safety zone affects
shipping, commercial vessels may
request permission from the Captain of
the Port, Sector North Carolina, or his or
her on-scene representative to transit
through the safety zone. The Coast
Guard will give notice to the public via
a Broadcast Notice to Marines that the
regulation is in effect.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to

coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of safety zones. This rule
is categorically excluded from further
review under paragraph 34(g) of Figure
2—1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T05-0515 to read as
follows:

§165.T05-0515 Safety Zone; Major Motion
Picture Filming, Cape Fear River,
Wilmington, NC.

(a) Definitions. For the purposes of
this section, Captain of the Port means
the Commander, Sector North Carolina.
Representative means any Coast Guard
commissioned, warrant, or petty officer
who has been authorized to act on the
behalf of the Captain of the Port.

(b) Location. The following area is a
safety zone: This safety zone will
encompass all waters on the Cape Fear
River from latitude 34°11'14” North,
longitude 077°57°26” West to latitude
34°12’42” North, longitude 077°57°24”
West. All geographic coordinates are
North American Datum 1983 (NAD 83).

(c) Regulations. (1) The general
regulations contained in § 165.23 of this
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part apply to the area described in
paragraph (b) of this section.

(2) Persons or vessels requiring entry
into or passage through any portion of
the safety zone must first request
authorization from the Captain of the
Port, or a designated representative,
unless the Captain of the Port
previously announced via Marine Safety
Radio Broadcast on VHF Marine Band
Radio channel 22 (157.1 MHz) that this
regulation will not be enforced in that
portion of the safety zone. The Captain
of the Port can be contacted at telephone
number (910) 343-3882 or by radio on
VHF Marine Band Radio, channels 13
and 16.

(d) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the zone by Federal,
State, and local agencies.

(e) Enforcement period. This section
will be enforced from 7:30 p.m. to 7 a.m.
from August 2, 2012 until August 24,
2012 unless cancelled earlier by the
Captain of the Port.

Dated: June 11, 2012.
A. Popiel,

Captain, U.S. Coast Guard, Captain of the
Port North Carolina.

[FR Doc. 2012—-15113 Filed 6—20-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2012-0533]

RIN 1625-AA00

Safety Zone; Grand Hotel 125th

Anniversary Fireworks Celebration,
Mackinaw Island, Ml

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
near Mackinaw Island, Michigan. This
safety zone is intended to restrict
vessels from a portion of Lake Huron
due to a fireworks display. This
temporary safety zone is necessary to
protect the surrounding public and
vessels from the hazards associated with
a fireworks display.

DATES: This rule is effective from 10:00
p.m. until 11:30 p.m. on July 13, 2012.
ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-0533]. To view documents in this
preamble as being available in the
docket, go to http://
www.regulations.gov, type the docket

number in the “SEARCH” box, and
click “Search.” You may visit the
Docket Management Facility,
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email MST3 Kevin Moe,
U.S. Coast Guard, Sector Sault Sainte
Marie, telephone 906—-253-2429, email
at Kevin.D.Moe@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable. The final
details for this event were not received
by the Coast Guard with sufficient time
for a comment and period to run before
the start of the event. Thus, delaying
this rule to wait for a notice and
comment period to run would be
impracticable because it would inhibit
the Coast Guard’s ability to protect the
public from the hazards associated with
maritime fireworks displays.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
waiting for a 30 day notice period to run
would be impracticable.

B. Basis and Purpose

On the evening of July 13, 2012,
fireworks will be launched from a point
on Lake Huron to commemorate the
Grand Hotel’s 125th anniversary. The
Captain of the Port, Sector Sault Sainte

Marie, has determined that the Grand
Hotel Celebration Fireworks Display
will pose significant risks to the public.
The likely congested waterways in the
vicinity of a fireworks display could
easily result in serious injuries or
fatalities.

C. Discussion of Rule

To mitigate the risks associated with
the Grand Hotel 125th Anniversary
Fireworks Celebration, the Captain of
the Port, Sector Sault Sainte Marie will
enforce a temporary safety zone in the
vicinity of the launch site. This safety
zone will encompass all waters of Lake
Huron approximately 1,000 yards west
of Round Island Passage Light, within
the arc of a circle with a 500ft radius
from the fireworks launch site located
on a barge positioned 45°50°34.92” N,
085°37’38.16” W [DATUM: NAD 83].
The safety zone will be effective and
enforced from 10:00 p.m. until 11:30
p-m. on July 13, 2012.

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port, Sector Sault Sainte Marie, or his or
her on-scene representative. The
Captain of the Port, Sector Sault Sainte
Marie, or his or her on-scene
representative may be contacted via
VHF channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order or under
section 1 of Executive Order 13563. The
Office of Management and Budget has
not reviewed it under these Orders. It is
not “significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone will be relatively small and will
exist for only a minimal time. Under
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certain conditions, moreover, vessels
may still transit through the safety zone
when permitted by proper authority.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of Lake Huron between 10:00
p.-m. and 11:30 p.m. on July 13, 2012.

This safety zone will not have
significant economic impact on a
substantial number of small entities for
the following reasons: this rule will only
be enforced for a short period of time.
Vessels may safely pass outside the
safety zone during the event. In the
event that this temporary safety zone
affects shipping, commercial vessels
may request permission from the
Captain of the Port, Sector Sault Sainte
Marie, to transit through the safety zone.
The Coast Guard will give notice to the
public via a Broadcast to Mariners that
the regulation is in effect.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding the rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or

complain about this rule or any policy
or action of the Coast Guard.

4. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and

does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction because it
involves the establishment of a safety
zone. A final environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
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ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191; 33
CFR 1.05-1, 6.04—1, 6.04—6, and 160.5; Pub.
L 107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0533 to read as
follows:

§165.T09-0533 Safety Zone; Grand Hotel
125th Anniversary Fireworks Celebration,
Mackinaw Island, Michigan.

(a) Location. This safety zone will
encompass all waters of Lake Huron
approximately 1000 yards west of
Round Island Passage Light, within the
arc of a circle with a 500ft radius from
the fireworks launch site located on a
barge positioned at 45°50°34.92” N,
085°37’38.16” W [DATUM: NAD 83].

(b) Effective and enforcement period.
This rule is effective and will be
enforced from 10:00 p.m. until 11:30
p.m. on July 13, 2012.

(c) Regulations. (1) In accordance with
the general regulations in section 165.23
of this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port, Sector Sault Sainte
Marie, or his or her on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port,
Sector Sault Sainte Marie, or his or her
on-scene representative.

(3) The “on-scene representative” of
the Captain of the Port, Sector Sault
Sainte Marie, is any Coast Guard
commissioned, warrant or petty officer
who has been designated by the Captain
of the Port, Sector Sault Sainte Marie, to
act on his or her behalf. The on-scene
representative of the Captain of the Port,
Sector Sault Sainte Marie, will be
aboard either a Coast Guard or Coast
Guard Auxiliary vessel.

(4) Vessel operators desiring to enter
the safety zone or operate within the
safety zone shall contact the Captain of

the Port, Sector Sault Sainte Marie, or
his or her on-scene representative to
obtain permission to do so. The Captain
of the Port, Sector Sault Sainte Marie, or
his or her on-scene representative may
be contacted via VHF Channel 16.
Vessel operators given permission to
enter or operate in the safety zone must
comply with all directions given to
them by the Captain of the Port, Sector
Sault Sainte Marie, or his or her on-
scene representative.

Dated: June 11, 2012.
S.B. Lowe,

Captain, U.S. Coast Guard, Acting Captain
of the Port Sault Sainte Marie.

[FR Doc. 2012-15115 Filed 6-20-12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2012-0214; FRL-9689-6]

Approval and Promulgation of Air
Quality Implementation Plans; Indiana;
Central Indiana (Indianapolis) Ozone
Maintenance Plan Revision to
Approved Motor Vehicle Emissions
Budgets

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving Indiana’s
request to revise its Central Indiana
1997 8-hour ozone maintenance air
quality State Implementation Plan (SIP)
by replacing the previously approved
motor vehicle emissions budgets
(budgets) with budgets developed using
EPA’s Motor Vehicle Emissions
Simulator (MOVES) emissions model.
The Central Indiana 1997 8-hour ozone
maintenance area consists of Marion,
Boone, Hendricks, Morgan, Johnson,
Shelby, Hancock, Madison, and
Hamilton Counties in Indiana.

DATES: This final rule is effective on July
23, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-0OAR-2012—-0214. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are

available either electronically through
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Patricia
Morris, Environmental Scientist at (312)
353-8656 before visiting the Region 5
office.

FOR FURTHER INFORMATION CONTACT:
Patricia Morris, Environmental
Scientist, Control Strategies Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353-8656,
morris.patricia@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. What is the background for this action?
II. What public comments were received?
III. What action is EPA taking?

IV. Statutory and Executive Order Reviews

I. What is the background for this
action?

On March 2, 2012, Indiana submitted
for parallel processing replacement
budgets based on MOVES2010a for the
Central Indiana area. On April 5, 2012,
EPA proposed approval in the Federal
Register of the Indiana SIP submittal (77
FR 20577). The primary background for
today’s action is contained in EPA’s
April 5, 2012, proposal. The SIP
revision replaces MOBILE6.2 based
approved budgets in the 1997 8-hour
ozone maintenance plan for Central
Indiana with MOVES2010a based
budgets.

Indiana submitted the final SIP
revision request on April 16, 2012. The
April 16, 2012, submittal letter with the
state public comment documentation
completed the requirements for the SIP
submittal.

The MOVES model is EPA’s state-of-
the-art tool for estimating highway
emissions. The model is based on
analyses of millions of emission test
results and considerable advances in
EPA understanding of vehicle
emissions. MOVES incorporates the
latest emissions data, more
sophisticated calculation algorithms,
increased user flexibility, new software
design, and significant new capabilities
relative to those reflected in
MOBILES6.2.

States that revise their existing SIPs to
include MOVES budgets must show that
the SIP continues to meet applicable
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requirements with the new level of
motor vehicle emissions contained in
the budgets. The transportation
conformity rule (40 CFR
93.118(e)(4)(iv)) requires that “‘the motor
vehicle emissions budgets(s), when
considered together with all other
emissions sources, is consistent with
applicable requirements for reasonable
further progress, attainment, or
maintenance (whichever is relevant to
the given implementation plan
submission).”

EPA has determined, based on its
evaluation, that the area’s maintenance
plan continues to serve its intended
purpose with the MOVES2010a-based
budgets and that the budgets themselves
meet the adequacy criteria in the
conformity rule at 40 CFR 93.118(e)(4).
The basis for this conclusion is
contained in the proposed approval (77
FR 20577) and is also based on the final
submittal and completion of the public
comment period. The final submittal
letter and public comment
documentation completed the items
needed for adequacy.

The Central Indiana area has three
Metropolitan Planning Organizations
(MPQOs) in the maintenance area
(Indianapolis, Anderson and a portion
of the Columbus, Indiana MPO). These
three MPOs are required by the
conformity rule to conduct conformity
determinations together because they
are all part of the same maintenance
area with one set of ozone budgets for
that area (there are not separate budgets
for each MPO). The budgets are being
updated, not only to accommodate the
use of MOVES2010a, but also because of
the updated planning assumptions for
mobile sources. The April 16, 2012,
submittal letter with the public
comment documentation completed the
requirements for the SIP submittal.

Once EPA approves the submitted
budgets, they must be used by local,
state and Federal agencies in
determining whether transportation
activities conform to the SIP as required
by section 176(c) of the Clean Air Act
(CAA).

II. What public comments were
received?

The State public comment period was
from March 1, 2012, until March 30,
2012. A public hearing was offered but
was not requested. No public comments
were received by Indiana during the
comment period.

The Federal Register proposing
approval was published on April 5,
2012, and the public comment period
closed on May 7, 2012.

No comments were received during
the public comment period.

ITII. What action is EPA taking?

EPA is approving new MOVES2010a-
based budgets for the Central Indiana
1997 ozone maintenance area because
the submitted budgets will continue to
keep emissions below the attainment
level and maintain air quality. On the
effective date of this rulemaking, the
submitted MOVES2010a budgets will
replace the existing, MOBILE6.2-based
budgets in the state’s 1997 8-hour ozone
maintenance plan and will be used in
future transportation conformity
analyses for the area. The previously
approved MOBILE6.2 budgets will no
longer be applicable for transportation
conformity purposes.

MOTOR VEHICLE EMISSION BUDGETS
FOR 8-HOUR OzONE FOR CENTRAL
INDIANA

Year 2006 2020
NOx tons/day 210.93 69.00
VOC tons/day 64.32 25.47

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the CAA and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the CAA. Accordingly,
this action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or

safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 20, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
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Nitrogen dioxides, Ozone, Volatile
organic compounds.

Dated: June 11, 2012.
Susan Hedman,
Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart P—Indiana

m 2. Section 52.777(jj) is amended by
redesignating the existing paragraph as
paragraph (jj)(1) and by adding new
paragraph (jj)(2) to read as follows:

§52.777 Control Strategy: photochemical
oxidants (hydrocarbons).
* * * * *

(]]) * % %

(2) Approval—On April 16, 2012,
Indiana submitted a request to revise the
approved MOBILE6.2 motor vehicle
emission budgets (budgets) in the 1997
8-hour ozone maintenance plan for the
Central Indiana area. The budgets are
being revised with budgets developed
with the MOVES2010a model. The 2006
budgets for Central Indiana are 64.32
tons per day volatile organic
compounds (VOCs) and 210.93 tons per
day nitrogen oxides (NOx) and 2020
budgets are 25.47 tons per day VOCs
and 69.00 tons per day of NOx.

[FR Doc. 2012-14949 Filed 6—20-12; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 120417412-2412-01]
RIN 0648—-XCO76

Reef Fish Fishery of the Gulf of
Mexico; 2012 Commercial
Accountability Measure and Closure
for Gulf of Mexico Gray Triggerfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS implements
accountability measures (AMs) for the
commercial sector of gray triggerfish in
the Gulf of Mexico (Gulf) for the 2012
fishing year through this final temporary

rule. Based on the projected commercial
landings estimates, NMFS determined
that the commercial annual catch target
(ACT) for Gulf gray triggerfish will be
met by July 1, 2012. Therefore, NMFS
closes the commercial sector for gray
triggerfish on July 1, 2012, through the
remainder of the fishing year in the Gulf
exclusive economic zone (EEZ). This
action is necessary to reduce overfishing
of the Gulf gray triggerfish resource.
DATES: This rule is effective 12:01 a.m.,
local time on July 1, 2012, until 12:01
a.m., local time on January 1, 2013.
ADDRESSES: Electronic copies of
documents supporting the final
temporary rule implementing gray
triggerfish management measures

(77 FR 28308, May 14, 2012), which
include a draft environmental impact
statement and a regulatory flexibility
analysis, may be obtained from the
Southeast Regional Office Web site at
http://sero.nmfs.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Peter Hood, telephone: 727-824-5305 or
email: Peter.Hood@noaa.gov.
SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf is managed
under the Fishery Management Plan for
the Reef Fish Resources of the Gulf of
Mexico (FMP). The FMP was prepared
by the Gulf of Mexico Fishery
Management Council (Council) and is
implemented through regulations at 50
CFR part 622 under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

Background

The Magnuson-Stevens Act requires
NMEFS and regional fishery management
councils to prevent overfishing and
achieve, on a continuing basis, the
optimum yield from federally managed
fish stocks. These mandates are
intended to ensure that fishery
resources are managed for the greatest
overall benefit to the nation, particularly
with respect to providing food
production and recreational
opportunities, and protecting marine
ecosystems. To further this goal, the
Magnuson-Stevens Act requires fishery
managers to end overfishing of stocks
and to minimize bycatch and bycatch
mortality to the extent practicable. To
accomplish this, the Magnuson-Stevens
Act implemented new requirements that
annual catch limits (ACLs) and AMs be
established to end overfishing and
prevent overfishing from occurring.
AMs are management controls to
prevent ACLs from being exceeded, and
to correct or mitigate overages of the
ACL if they occur. One of the AMs
established for gray triggerfish is an

ACT (quota) that is less than the ACL.
The ACT is intended to address
management associated with monitoring
landings of the reduced quota. The ACT
is intended to better ensure the ACL is
not exceeded.

In 2011, a Southeast Data,
Assessment, and Review (SEDAR)
update stock assessment for gray
triggerfish determined that the gray
triggerfish stock was still overfished and
was additionally undergoing
overfishing. At the request of the
Council, on May 14, 2012, NMFS
published a final temporary rule to
reduce overfishing of gray triggerfish on
an interim basis (77 FR 28308) while the
Council developed more permanent
measures to end overfishing and rebuild
the gray triggerfish stock in Amendment
37 to the FMP. The final temporary rule
set the commercial ACT (commercial
quota) at 60,900 lb (27,624 kg), round
weight.

The regulations at 50 CFR
622.49(a)(17)(i), contain both in-season
and post-season AMs. The in-season
AM closes the commercial sector after
the commercial ACT (commercial quota)
is reached or projected to be reached.
Based on the most recent information
available through the quota monitoring
system of the Southeast Fisheries
Science Center, the 2012 commercial
ACT for Gulf gray triggerfish will be met
by July 1, 2012. Therefore, NMFS
implements the in-season AM and
closes the commercial sector for Gulf
gray triggerfish at 12:01 a.m., local time,
July 1, 2012. The commercial sector will
remain closed through December 31,
2012. This closure is intended to reduce
overfishing of Gulf gray triggerfish and
increase the likelihood that the 2012
ACL will not be exceeded.

On June 4, 2012, NMFS published a
notice in the Federal Register to close
the recreational sector for Gulf gray
triggerfish on June 11, 2012, and it will
remain closed through December 31,
2012 (77 FR 32913). Therefore,
beginning 12:01 a.m., local time on July
1, 2012, until 12:01 a.m., local time on
January 1, 2013, all harvest, possession,
sale, or purchase of gray triggerfish in or
from the Gulf EEZ is prohibited. The
prohibition on sale or purchase does not
apply to sale or purchase of gray
triggerfish that were harvested, landed
ashore, and sold prior to 12:01 a.m.,
local time, July 1, 2012, and were held
in cold storage by a dealer or processor.

The commercial sector for gray
triggerfish will reopen on January 1,
2013, the beginning of the 2013
commercial fishing season. The 2013
commercial quota for gray triggerfish
will be the quota specified at 50 CFR
622.42(a)(1)(vii) unless a reduced quota
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is specified through notification in the
Federal Register, or subsequent
regulatory action is taken to adjust the
quota.

Classification

This action responds to the best
scientific information available. The
Regional Administrator, Southeast
Region, NMFS, has determined this
temporary rule is necessary for the
conservation and management of Gulf
gray triggerfish and is consistent with
the Magnuson-Stevens Act and other
applicable laws.

This action is taken under 50 CFR
622.49(a)(17)(i) and is exempt from
review under Executive Order 12866.

These measures are exempt from the
procedures of the Regulatory Flexibility
Act because the temporary rule is issued

without opportunity for prior notice and
comment.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive the requirements
to provide prior notice and opportunity
for public comment on this temporary
rule. As specified in 50 CFR
622.49(a)(17)(i), the AMs state that
NMFS will file a notification with the
Office of the Federal Register to close
the commercial sector after the
commercial quota (commercial ACT) is
reached or projected to be reached. All
that remains is to notify the public of
the closure of Gulf gray triggerfish for
the remainder of the 2012 fishing year.
Additionally, there is a need to
immediately implement the closure of
gray triggerfish for the 2012 fishing year,
to prevent further commercial harvest
and prevent the ACL from being
exceeded, which will protect the gray

triggerfish resource in the Gulf. Also,
providing prior notice and opportunity
for public comment on this action
would be contrary to the public interest
because many of those affected by the
closure need as much time as possible
to adjust business plans to account for
the reduced commercial fishing season.

For the aforementioned reasons, the
Assistant Administrator, NMFS, also
finds good cause to waive the 30-day
delay in the effectiveness of this action
under 5 U.S.C. 553(d)(3).

Authority: 16 U.S.C. 1801 et seq.
Dated: June 18, 2012.

Carrie Selberg,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-15211 Filed 6-18-12; 4:15 pm]
BILLING CODE 3510-22-P



37332

Proposed Rules

Federal Register
Vol. 77, No. 120

Thursday, June 21, 2012

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0724; Directorate
Identifier 2010-NM-181-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for certain The Boeing Company Model
757—-200, —200PF, and —200CB series
airplanes powered by Rolls-Royce
engines. That NPRM proposed to
supersede an existing AD that requires
repetitive inspections of the shim
installation between the drag brace
fitting vertical flange and bulkhead, and
repair if necessary; for certain airplanes,
an inspection for cracking of the four
critical fastener holes in the horizontal
flange, and repair if necessary; and, for
airplanes without conclusive records of
previous inspections, performing the
existing actions. That NPRM proposed
to reduce the repetitive inspection
interval, add repetitive detailed
inspections for cracking of the
bulkhead, and repair if necessary;
extend the repetitive intervals for
certain airplanes by also doing
repetitive ultrasonic inspections for
cracking of the bulkhead, and repair if
necessary; and an option for the high
frequency eddy current inspection for
cracking of the critical fastener holes,
and repair if necessary. That NPRM was
prompted by reports of loose fasteners
and cracks at the joint common to the
aft torque bulkhead and strut-to-
diagonal brace fitting, and one report of
such damage occurring less than 3,000
flight cycles after the last inspection.
This action revises that NPRM by

adding a terminating action for certain
repetitive inspections. We are proposing
the supplemental NPRM to detect and
correct cracks, loose and broken bolts,
and shim migration in the joint between
the aft torque bulkhead and the strut-to-
diagonal brace fitting, which could
result in damage to the strut and
consequent separation of the strut and
engine from the airplane. Since these
actions impose an additional burden
over that proposed in the NPRM, we are
reopening the comment period to allow
the public the chance to comment on
these proposed changes.

DATES: We must receive comments on
the supplemental NPRM by August 6,
2012.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
phone: 206-544-5000, extension 1; fax:
206-766—5680; Internet: https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments

received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM-1208S, Seattle
Aircraft Certification Office (ACO),
FAA, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: 425—
917-6440; fax: 425-917-6590; email:
Nancy.Marsh@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA—-2011-0724; Directorate Identifier
2010-NM-181-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We issued an NPRM to amend 14 CFR
part 39 to supersede AD 2008-05-10,
Amendment 39-15404 (73 FR 11347,
March 3, 2008), to include an AD
applies to certain The Boeing Company
Model 757-200, —200PF, and —200CB
series airplanes powered by Rolls-Royce
engines. That NPRM was published in
the Federal Register on August 24, 2011
(76 FR 52901). That NPRM proposed to
continue to repetitive inspections of the
shim installation between the drag brace
fitting vertical flange and bulkhead, and
repair if necessary; for certain airplanes,
an inspection for cracking of the four
critical fastener holes in the horizontal
flange, and repair if necessary; and, for
airplanes without conclusive records of
previous inspections, performing the
existing actions. Additionally, the
existing AD requires that the existing
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action be performed on airplanes
without conclusive records of previous
inspections. That NPRM proposed to
reduce the repetitive inspection
interval, and add repetitive detailed
inspections for cracking of the
bulkhead, and repair if necessary. That
NPRM proposed an option, for certain
airplanes, to extend the repetitive
intervals by also doing repetitive
ultrasonic inspections for cracking of
the bulkhead, and repair if necessary;
and proposed an option to the high
frequency eddy current inspection for
cracking of the critical fastener holes,
and repair if necessary.

Actions Since Previous NPRM (76 FR
52901, August 24, 2011) Was Issued

Since we issued the previous NPRM
(76 FR 52901, August 24, 2011), new
service information has been issued that
specifies additional actions that are
necessary to address the identified
unsafe condition, and also describes a
terminating action for the repetitive
inspections on certain airplanes.

Comments

We gave the public the opportunity to
comment on the previous NPRM (76 FR
52901, August 24, 2011). The following
presents the comments received on the
NPRM and the FAA’s response to each
comment.

Agreement With the Previous NPRM
(76 FR 52901, August 24, 2011)

Continental Airlines (Continental)
stated it concurs in general with
previous NPRM (76 FR 52901, August
24, 2011) to mandate Boeing Alert
Service Bulletin 757-54A0047, Revision
4, dated June 24, 2010, inspections.

Request To Reference Revised Service
Information

Continental, UPS, European Air
Transport Leipzig GmbH (EATL), and
FedEx requested that the previous
NPRM (76 FR 52901, August 24, 2011)
be changed to include Boeing Alert
Service Bulletin 757-54A0047, Revision
5, dated June 9, 2011. The commenters
stated this revised service information
includes a terminating action for the
repetitive inspections.

We agree because Boeing Alert
Service Bulletin 757-54A0047, Revision
5, dated June 9, 2011, includes
terminating action to address the unsafe
condition. Boeing Alert Service Bulletin
757-54A0047, Revision 5, dated June 9,
2011, describes procedures for certain
airplanes for replacing the horizontal
and vertical flange fasteners in the strut-
to-diagonal brace fitting on the number
1 and number 2 struts with new
fasteners, and doing related

investigative and corrective actions if
necessary. The related investigative
action is an eddy current inspection for
cracking of the critical fastener holes in
the horizontal and vertical flange. The
corrective action is contacting Boeing
for repair instructions and doing the
repair. We have changed this
supplemental NPRM to refer to Boeing
Alert Service Bulletin 757-54A0047,
Revision 5, dated June 9, 2011, and have
made the terminating action specified in
this service information mandatory. We
have also added paragraph (p) in this
supplemental NPRM to provide credit
for actions accomplished before the
effective date of the AD using Boeing
Alert Service Bulletin 757-54A0047,
Revision 4, dated June 24, 2010.

Request To Include Alternative Method
of Compliance (AMOC) in Previous
NPRM (76 FR 52901, August 24, 2011)

Continental requested a paragraph be
added to the previous NPRM (76 FR
52901, August 24, 2011) that approves
accomplishment of the terminating
modification specified in Boeing Alert
Service Bulletin 757-54A0047, Revision
5, dated June 9, 2011, as an AMOC with
the actions specified in paragraphs (g),
(h), (1), (q), and (r) of the previous
NPRM. The commenter did not provide
any justification for this request.

We disagree with adding an AMOC
provision to the supplemental NPRM.
As previously stated, we are changing
the supplemental NPRM to mandate the
terminating action specified in Boeing
Alert Service Bulletin 757-54A0047,
Revision 5, dated June 9, 2011, which
would terminate the inspections
specified in paragraphs (g), (h), (j), and
(m) of the supplemental NPRM for
Group 1, Configuration 2 airplanes; and
Group 2 airplanes; as identified in
Boeing Alert Service Bulletin 757—
54A0047, Revision 5, dated June 9,
2011. These supplemental NPRM
paragraphs are the same paragraphs
specified by the commenter (paragraphs
(j) and (m) of the supplemental NPRM
correspond to paragraphs (1) and (q) in
the previous NPRM (76 FR 52901,
August 24, 2011)). The commenter also
included paragraph (r) of the previous
NPRM (which is paragraph (n) in the
supplemental NPRM); however, that
paragraph is not pertinent since it
provides the compliance times for
paragraph (m) in the supplemental
NPRM. Termination of the inspections
specified in paragraphs (g), (h), (j), and
(m) of this supplemental NPRM,
through accomplishment of the
modification required by paragraph (o)
of this supplemental NPRM, has the
same result as the AMOC requested by
the commenter, since use of Boeing

Alert Service Bulletin 757-54A0047,
Revision 5, dated June 9, 2011, is being
proposed. We have not changed the
supplemental NPRM in this regard.

Request To Add Actions Specified in
Revised Service Information

Boeing proposed language for three
new paragraphs to the previous NPRM
(76 FR 52901, August 24, 2011), which
correspond to paragraphs (s), (t), and (u)
of the previous NPRM, that would
require certain actions specified in
Boeing Alert Service Bulletin 757—
54A0047, Revision 5, dated June 9,
2011. The actions in Boeing’s proposed
paragraphs included installation of
larger diameter fasteners, as specified in
Boeing Alert Service Bulletin 757—
54A0047, Revision 5, dated June 9,
2011, “within 9,000 flight cycles or 54
months, whichever is earlier, after the
effective date of the AD;” crack repair
instructions for cracking found during
the fastener modification; and
termination of inspections required in
paragraphs (h), (1)(2), and (q) of the
previous NPRM.

We partially agree. We agree to refer
to Boeing Alert Service Bulletin 757—
54A0047, Revision 5, dated June 9,
2011, because it provides additional
actions and a modification to address
the unsafe condition for certain
airplanes. We disagree with adding the
specific paragraphs proposed by Boeing
because we are issuing a supplemental
NPRM that proposes to mandate Boeing
Alert Service Bulletin 757-54A0047,
Revision 5, dated June 9, 2011.
Therefore, the paragraphs proposed by
Boeing that specify installing larger
diameter fasteners and the compliance
time are unnecessary. We have not
changed the supplemental NPRM in this
regard.

Boeing also proposed a paragraph that
defines the terminating action for the
repetitive inspections required by
paragraphs (h), (1)(2), and (q) of the
previous NPRM (76 FR 52901, August
24, 2011). Part of the commenter’s
proposed terminating action paragraph
for Group 1, Configuration 1 airplanes;
and Group 2 airplanes; is unnecessary.
Boeing Alert Service Bulletin 757—
54A0047, Revision 5, dated June 9,
2011, specified in the supplemental
NPRM, already includes this
information. Additionally, the
commenter’s proposed terminating
action paragraph stated that
modification of the strut, in accordance
with Boeing Alert Service Bulletin 757—
54A0047, Revision 5, dated June 9,
2011, terminates the repetitive
inspections of paragraphs (h), (1)(2), and
(q) of the previous NPRM for Group 1,
Configuration 1 airplanes.
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We disagree with changing the
supplemental NPRM to include this
information as it is redundant to the
information included in Boeing Alert
Service Bulletin 757-54A0047, Revision
5, dated June 9, 2011. This service
information defines Group 1,
Configuration 1 airplanes, as airplanes
that have not accomplished the
modifiction described in Boeing Service
Bulletin 757-54—0035, thus the
signficance of the strut modification
accomplishment is clearly specified. We
have not changed the supplemental
NPRM in this regard.

Request To Add an AMOC Into the
Previous NPRM (76 FR 52901, August
24, 2011)

Boeing requested we add a paragraph
to the previous NPRM (76 FR 52901,
August 24, 2011) stating that
inspections and repairs done in
accordance with Boeing Alert Service
Bulletin 757-54A0047, Revision 5,
dated June 9, 2011, are an AMOC for the
corresponding requirements of the AD.
Boeing stated that the inspections and
repairs for Boeing Alert Service Bulletin
757—-54A0047, Revision 5, dated June 9,
2011, are equivalent to the
corresponding inspections and repairs
specified in Boeing Alert Service
Bulletin 757-54A0047, Revision 4,
dated June 24, 2010, and since Boeing
Alert Service Bulletin 757-54A0047,
Revision 5, dated June 9, 2011, is
already published and in use by the
operators, this would eliminate the need
for a separate global AMOC for Boeing
Alert Service Bulletin 757-54A0047,
Revision 5, dated June 9, 2011, relative
to this AD.

We partially agree. The previous
NPRM (76 FR 52901, August 24, 2011)
did reference Boeing Alert Service
Bulletin 757-54A0047, Revision 4,
dated June 24, 2010. We agree that the
actions specified in Boeing Alert Service
Bulletin 757-54A0047, Revision 5,
dated June 9, 2011, are equivalent to the
corresponding actions specified in
Boeing Alert Service Bulletin 757—
54A0047, Revision 4, dated June 24,
2010. However, as stated previously, the
supplemental NPRM references Boeing
Alert Service Bulletin 757-54A0047,
Revision 5, dated June 9, 2011,
eliminating the need for an AMOC. We

have not changed the supplemental
NPRM in this regard.

Explanation of Additional Changes
Made to This Supplemental NPRM

We have revised certain headings
throughout this supplemental NPRM.

The credit for previous
accomplishment of the actions required
by AD 2008-05—-10, Amendment 39—
15404 (73 FR 11347, March 3, 2008),
specified in paragraphs (n) and (o) of the
previous NPRM (76 FR 52901, August
24, 2011), has been moved to paragraph
(p) of the supplemental NPRM.

We have revised the heading and
wording for paragraphs (n) and (o) of
this AD. This change does not affect the
intent of those paragraphs.

We revised paragraph (1) of this
supplemental NPRM to refer to
paragraphs (b) and (d) of AD 2004-12—
07, Amendment 39-13666 (69 FR
33561, June 16, 2004), instead of
paragraphs (b) and (c) of AD 2004—12—
07, because paragraph (d) of AD 2004—
12-07 contains the inspection of the
fastener holes and inspection of the
fasteners common to the lower spar
fitting and strut aft bulkhead. Paragraph
(c) of AD 2004-12-07 is a preliminary
inspection of the middle gusset of the
inboard side load fitting. We also
revised paragraph (p) of this
supplemental NPRM to reference
paragraph (d) of AD 2004-12-07,
instead of paragraph (c) of AD 2004-12—
07.

FAA’s Determination

We are proposing this supplemental
NPRM because we evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design. Certain changes described above
expand the scope of the original NPRM
(76 FR 52901, August 24, 2011). As a
result, we have determined that it is
necessary to reopen the comment period
to provide additional opportunity for
the public to comment on this
supplemental NPRM.

Proposed Requirements of the
Supplemental NPRM

This supplemental NPRM would
retain all the requirements of AD 2008—
05-10, Amendment 39-15404 (73 FR

ESTIMATED COSTS

11347, March 3, 2008); reduce the
repetitive inspection interval for
cracking, and add repetitive detailed
inspections for cracking of the
bulkhead, and repair if necessary. This
supplemental NPRM would also, for
certain airplanes, add an option to
extend the repetitive intervals by also
doing repetitive ultrasonic inspections
for cracking of the bulkhead, and repair
if necessary; and add an option to the
high frequency eddy current inspection
for cracking of the critical fastener
holes, and repair if necessary. This
supplemental NPRM would also require
replacing certain horizontal and vertical
flange fasteners in the strut-to-diagonal
brace fittings and accomplishing the
actions specified in the service
information described previously,
except as discussed under ‘“Differences
Between the Supplemental NPRM and
the Service Information.”

Differences Between the Supplemental
NPRM and the Service Information

Boeing Alert Service Bulletin 757—
54A0047, Revision 5, dated June 9,
2011, specifies to contact the
manufacturer for instructions on how to
repair certain conditions, but this
supplemental NPRM would require
repairing those conditions in one of the
following ways:

¢ In accordance with a method that
we approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) whom
we have authorized to make those
findings.

Accomplishment of the actions
required in paragraph (o) of this
supplemental NPRM would terminate
the inspection requirements of
paragraphs (g), (h), (j), and (m) of this
supplemental NPRM for Group 1,
Configuration 2 airplanes; and Group 2
airplanes; as identified in Boeing Alert
Service Bulletin 757-54A0047, Revision
5, dated June 9, 2011.

Costs of Compliance

We estimate that this proposed AD
affects 309 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Action

Labor cost Parts cost

Cost per product Cost on U.S. operators

Part |

March 3, 2008)]

Inspection on fasteners and shims—
vertical flange [retained actions from AD 2008—
05-10, Amendment 39-15404 (73 FR 11347,

28 work-hours x $85 per $0
hour = $2,380 per in-

spection cycle

$2,380 per inspection
cycle

$735,420 per inspection
cycle
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ESTIMATED CosTS—Continued

Action Labor cost Parts cost Cost per product Cost on U.S. operators
Part Il Inspection on fasteners—horizontal flange | 6 work-hours x $85 per 0 | $510 per inspection $157,590 per inspection
[retained actions from AD 2008-05-10, hour = $510 per in- cycle cycle.
Amendment 39-15404 (73 FR 11347, March spection cycle
3, 2008)]
Part IV inspection on critical fasteners—hori- | 6 work-hours x $85 per 0 | $510 per inspection $157,590 per inspection
zontal flange [retained actions from AD 2008- hour = $510 per in- cycle cycle.
05-10, Amendment 39-15404 (73 FR 11347, spection cycle
March 3, 2008)]
Part 1l Additional inspection actions on fas- | 10 work-hours x $85 per 0 | $850 per inspection $262,650 per inspection

teners—horizontal flange [new proposed ac-

tion]

Part IV inspection on critical fasteners—hori-

zontal flange [new proposed action]

Part V fastener replacement flange [new pro-

posed action]

hour = $850 per in-
spection cycle

8 to 22 work-hours x 0
$85 per hour = $680
to $1,870 per inspec-
tion cycle

Up to 37 work-hours x
$85 per hour =
$3,145 per strut

750

cycle

$680 to $1,870 per in-
spection cycle

Up to $3,895 per strut

cycle.
$210,120 to $577,830
per inspection cycle.

Up to $1,203,555 per
strut.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2008—-05-10, Amendment 39-15404 (73
FR 11347, March 3, 2008), and adding
the following new AD:

The Boeing Company: Docket No. FAA—

2011-0724; Directorate Identifier 2010—
NM-181-AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by August 6, 2012.
(b) Affected ADs

This AD supersedes AD 2008-05-10,
Amendment 39-15404 (73 FR 11347, March
3, 2008).

(c) Applicability

This AD applies to The Boeing Company
Model 757-200, —200PF, and —200CB series
airplanes; certificated in any category; line
numbers 1 through 1048 inclusive; powered
by Rolls-Royce engines.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 54, Nacelles/Pylons.

(e) Unsafe Condition

This AD was prompted by reports of loose
fasteners and cracks at the joint common to
the aft torque bulkhead and strut-to-diagonal
brace fitting, and one report of such damage
occurring less than 3,000 flight cycles after
the last inspection. We are issuing this AD
to detect and correct cracks, loose and broken
bolts, and shim migration in the joint
between the aft torque bulkhead and the
strut-to-diagonal brace fitting, which could
result in damage to the strut and consequent
separation of the strut and engine from the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained One-Time Inspection and
Repair With Optional Inspection Method,
With Reduced Repetitive Intervals and New
Optional Inspection Method

This paragraph restates the one-time
inspection and repair with optional
inspection method required by paragraph (g)
of AD 2008—-05-10, Amendment 39-15404
(73 FR 11347, March 3, 2008), with reduced
repetitive intervals, and a new optional
inspection method, with revised service
information. For airplanes identified in
paragraphs (g)(1) and (g)(2) of this AD:
Within 90 days after August 24, 2007 (the
effective date of AD 2007-16-13,
Amendment 39-15152 (72 FR 44753, August
9, 2007)), do a high frequency eddy current
(HFEQ) inspection for cracking of the four
critical fastener holes in the horizontal flange
and, before further flight, do all applicable
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repairs, in accordance with Part IV of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 757-54A0047, Revision 3,
dated June 27, 2007; Boeing Alert Service
Bulletin 757-54A0047, Revision 4, dated
June 24, 2010; or Boeing Alert Service
Bulletin 757-54A0047, Revision 5, dated
June 9, 2011; except as required by paragraph
(i)(3) of this AD. As of the effective date of
this AD, only Boeing Alert Service Bulletin
757—-54A0047, Revision 5, dated June 9,
2011, may be used to accomplish the actions
required by this paragraph. Doing an
ultrasonic inspection for cracking of the
fasteners, in accordance with Part IV of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 757-54A0047, Revision 4,
dated June 24, 2010; or Boeing Alert Service
Bulletin 757-54A0047, Revision 5, dated
June 9, 2011; is an acceptable method for
compliance with the HFEC inspection
requirement of this paragraph.

(1) Airplanes on which findings on the
horizontal or vertical fasteners or the shims
led to a rejection of any fastener during the
actions specified in Boeing Alert Service
Bulletin 757-54A0047, dated November 13,
2003; or Boeing Service Bulletin 757—
54A0047, Revision 1, dated March 24, 2005.

(2) Airplanes that had equivalent findings
prior to Boeing Alert Service Bulletin 757—
54A0047, dated November 13, 2003, except
for findings on airplanes identified as Group
1, Configuration 2, in Boeing Alert Service
Bulletin 757-54A0047, Revision 3, dated
June 27, 2007, that were prior to the
incorporation of Boeing Service Bulletin
757-54-0035.

(h) Retained Repetitive Inspection and
Repair, With Reduced Interval

This paragraph restates the repetitive
inspection and repair required by paragraph
(h) of AD 2008-05—10, Amendment 39—
15404 (73 FR 11347, March 3, 2008), with
reduced repetitive intervals and revised
service information. At the applicable initial
times specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 757-54A0047, Revision 3, dated
June 27, 2007, except as required by
paragraphs (i)(1) and (i)(2) of this AD: Do the
inspections specified in paragraphs (h)(1),
(h)(2), and (h)(3) of this AD, and before
further flight, do all the applicable related
investigative actions and repairs, by doing all
the actions specified in Parts I and II of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 757-54A0047, Revision 3,
dated June 27, 2007; or by doing all the
actions in Part I and in Step 2 of Part II of
the Accomplishment Instructions of Boeing
Alert Service Bulletin 757-54A0047 Revision
4, dated June 24, 2010, or Boeing Alert
Service Bulletin 757-54A0047, Revision 5,
dated June 9, 2011, except as required by
paragraph (i)(3) of this AD. As of the effective
date of this AD, only Boeing Alert Service
Bulletin 757-54A0047, Revision 5, dated
June 9, 2011, may be used to accomplish the
actions required by this paragraph. Repeat
the inspections required by this paragraph at
the times specified in paragraph (h)(4) of this
AD.

(1) Do detailed inspections of the shim
installations between the vertical flange and

bulkhead to determine if there are signs of
movement.

(2) Do detailed inspections of the four
fasteners in the vertical flange to determine
if there are signs of movement or if there are
gaps under the head or collar.

(3) Do detailed inspections of the fasteners
that hold the strut to the horizontal flange of
the strut-to-diagonal brace fitting to
determine if there are signs of movement or
if there are gaps under the head or collar.

(4) Repeat the inspections required by
paragraph (h) of this AD at the earlier of the
times specified in paragraphs (h)(4)(i) and
(h)(4)(ii) of this AD. Thereafter, repeat the
inspections at intervals not to exceed the
applicable intervals specified in paragraph
1.E., “Compliance,” of Boeing Alert Service
Bulletin 757-54A0047, Revision 5, dated
June 9, 2011.

(i) At intervals not to exceed the applicable
intervals specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 757-54A0047, Revision 3, dated
June 27, 2007.

(ii) At intervals not to exceed the
applicable intervals specified in paragraph
1.E., “Compliance,” of Boeing Alert Service
Bulletin 757-54A0047, Revision 5, dated
June 9, 2011; or within 90 days after the
effective date of this AD; whichever occurs
later.

(i) Retained Exceptions to Alert Service
Bulletin Procedures

This paragraph restates the exceptions to
alert service bulletin procedures required by
paragraphs (i), (j), and (k) of AD 2008-05-10,
Amendment 39-15404 (73 FR 11347, March
3, 2008), with revised service information.

(1) Where Boeing Alert Service Bulletin
757-54A0047, Revision 3, dated June 27,
2007, specifies a compliance time relative to
“the date on this service bulletin,” this AD
requires compliance within the
corresponding specified time relative to the
effective date of AD 2007-16-13,
Amendment 39-15152 (72 FR 44753, August
9, 2007).

(2) Where Boeing Alert Service Bulletin
757-54A0047, Revision 3, dated June 27,
2007, specifies a compliance time relative to
the “date of issuance of airworthiness
certificate,” this AD requires compliance
within the corresponding time relative to the
date of issuance of the original standard
airworthiness certificate or the date of
issuance of the original export certificate of
airworthiness.

(3) If any crack is found during any
inspection required by this AD, and Boeing
Alert Service Bulletin 757-54A0047,
Revision 3, dated June 27, 2007; Boeing Alert
Service Bulletin 757-54A0047, Revision 4,
dated June 24, 2010; or Boeing Alert Service
Bulletin 757-54A0047, Revision 5, dated
June 9, 2011; specifies to contact Boeing for
appropriate action: Before further flight,
repair the crack using a method approved in
accordance with the procedures specified in
paragraph (q) of this AD.

(j) Retained Inspection/Repair for Airplanes
for Which There Are No Conclusive
Inspection Records

This paragraph restates the inspection/
repair requirements for airplanes for which

there are no conclusive inspection records, as
required by paragraph (1) of AD 2008-05-10,
Amendment 39-15404 (73 FR 11347, March
3, 2008), with revised service information.
For airplanes for which there are no
conclusive records showing no loose or
missing fasteners during previous
inspections done in accordance with the
requirements of AD 2007-16-13,
Amendment 39-15152 (72 FR 44753, August
9, 2007); or AD 2005-12—-04, Amendment 39—
14120 (70 FR 34313 June 14, 2005): Do the
actions specified in paragraphs (j)(1) and
(j)(2) of this AD, at the times specified in
those paragraphs, as applicable.

(1) Within 90 days after March 18, 2008
(the effective date of AD 2008—05-10,
Amendment 39-15404 (73 FR 11347, March
3, 2008)), do the actions specified in
paragraph (g) of this AD, except as required
by paragraph (i)(3) of this AD.

(2) At the applicable initial times specified
in paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 757-54A0047,
Revision 3, dated June 27, 2007, do the
actions specified in paragraph (h) of this AD,
except as required by paragraphs (i)(2) and
(k) of this AD. And, before further flight, do
all applicable related investigative actions
and repairs, by doing all the actions specified
in Parts I and II of the Accomplishment
Instructions of Boeing Alert Service Bulletin
757-54A0047, Revision 3, dated June 27,
2007; or in Part 1 and in Step 2 of Part II of
the Accomplishment Instructions of Boeing
Alert Service Bulletin 757-54A0047 Revision
4, dated June 24, 2010, or Boeing Alert
Service Bulletin 757-54A0047, Revision 5,
dated June 9, 2011, except as required by
paragraph (i)(3) of this AD. As of the effective
date of this AD, only Boeing Alert Service
Bulletin 757-54A0047, Revision 5, dated
June 9, 2011, may be used to accomplish the
actions required by this paragraph. Repeat
the actions specified in paragraph (h) of this
AD at the times specified in paragraph (h)(4)
of this AD.

(k) Retained Exception to Alert Service
Bulletin Procedures

This paragraph restates the exception to
alert service bulletin procedures required by
paragraph (m) of AD 2008-05-10,
Amendment 39-15404 (73 FR 11347, March
3, 2008). Where Boeing Alert Service Bulletin
757-54A0047, Revision 3, dated June 27,
2007, specifies a compliance time relative to
“the date on this service bulletin,” this AD
requires compliance within the
corresponding specified time relative to the
effective date of AD 2008-05-10.

(1) Retained Acceptable Method of
Compliance With Certain Requirements of
AD 2004-12-07, Amendment 39-13666 (69
FR 33561 June 16, 2004)

This paragraph restates an acceptable
method of compliance with certain
requirements of AD 2004-12-07,
Amendment 39-13666 (69 FR 33561 June 16,
2004), specified by paragraph (p) of AD
2008-05—-10, Amendment 39-15404 (73 FR
11347, March 3, 2008). Accomplishing the
actions specified in paragraphs (g) and (h) of
this AD terminates the requirements
specified in paragraphs (b) and (d) of AD
2004-12-07.
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(m) New Repetitive Inspections and Repair

At the applicable initial compliance times
specified in paragraph (n) of this AD: Do the
applicable actions specified in paragraph
(m)(1) or (m)(2) of this AD, in accordance
with Step 3 of Part II of the Accomplishment
Instructions of Boeing Alert Service Bulletin
757—-54A0047, Revision 4, dated June 24,
2010; or Boeing Alert Service Bulletin 757—
54A0047, Revision 5, dated June 9, 2011. If
no cracking is found, repeat the inspections
thereafter at intervals not to exceed the
applicable intervals specified in paragraph
1.E., “Compliance,” of the Accomplishment
Instructions of Boeing Alert Service Bulletin
757-54A0047, Revision 5, dated June 9,
2011. If any crack is found during any
inspection required by this paragraph, before
further flight, repair the crack using a method
approved in accordance with the procedures
specified in paragraph (q) of this AD.

(1) For Group 1, Configuration 1 airplanes
identified in Boeing Alert Service Bulletin
757-54A0047, Revision 5, dated June 9,
2011: Do the actions specified in paragraph
(m)(1)@3) or (m)(1)(ii) of this AD.

(i) Do a detailed inspection for cracking of
the bulkhead in the area around the access
door cutout and around the critical fasteners
in the horizontal flange.

(ii) Do a detailed inspection for cracking of
the bulkhead in the area around the access
door cutout and around the critical fasteners
in the horizontal flange, and do an ultrasonic
inspection for cracking of the bulkhead
around the fasteners in the horizontal flange.
Doing the actions in this paragraph extends
the repetitive intervals of the inspections
required by paragraph (n) of this AD.

(2) For Group 1, Configuration 2 airplanes;
and Group 2 airplanes; identified in Boeing
Alert Service Bulletin 757-54A0047,
Revision 5, dated June 9, 2011: Do a detailed
inspection for cracking of the bulkhead in the
area around the access door cutout and
around the critical fasteners in the horizontal
flange.

(n) New Compliance Times for Paragraph
(m) of This AD

At the applicable times specified in
paragraphs (n)(1) and (n)(2) of this AD, do the
actions required by paragraph (m) of this AD.

(1) For Group 1, Configuration 1 airplanes
identified in Boeing Alert Service Bulletin
757-54A0047, Revision 5, dated June 9,
2011: At the later of the times specified in
paragraph (n)(1)@i) or (n)(1)(ii) of this AD.

(i) Within 1,800 flight cycles after
accomplishing the most recent inspection
required by paragraph (h) or (j) of this AD.

(ii) Within 90 days after the effective date
of this AD.

(2) For Group 1, Configuration 2 airplanes;
and Group 2 airplanes; identified in Boeing
Alert Service Bulletin 757-54A0047,
Revision 5, dated June 9, 2011: At the later
of the times specified in paragraph (n)(2)(i)
or (n)(2)(ii) of this AD.

(i) Within 3,000 flight cycles after
accomplishing the most recent inspection
required by paragraph (h) or (j) of this AD.

(ii) Within 90 days after the effective date
of this AD.

(o) New Terminating Action for Certain
Airplanes: Fastener Replacement

For Group 1, Configuration 2 airplanes;
and Group 2 airplanes; as identified in
Boeing Alert Service Bulletin 757-54A0047,
Revision 5, dated June 9, 2011: Within 9,000
flight cycles or 54 months after the effective
date of this AD, whichever occurs first,
replace the horizontal and vertical flange
fasteners in the strut-to-diagonal brace fitting
on the number 1 and number 2 struts with
new fasteners and do all related investigative
and applicable corrective actions, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
757-54A0047, Revision 5, dated June 9,
2011, except where Boeing Alert Service
Bulletin 757-54A0047, Revision 5, dated
June 9, 2011, specifies to contact Boeing for
repair instructions, before further flight,
repair using a method approved in
accordance with the procedures specified in
paragraph (q) of this AD. Do all related
investigative and corrective actions before
further flight. Accomplishment of the actions
required in paragraph (o) of this AD
terminates the inspection requirements of
paragraphs (g), (h), (j), and (m) of this AD for
Group 1, Configuration 2 airplanes; and
Group 2 airplanes; as identified in Boeing
Alert Service Bulletin 757-54A0047,
Revision 5, dated June 9, 2011.

(p) Credit for Previous Actions

(1) Except for the actions specified in
paragraphs (j), (m), and (o) of this AD, this
paragraph provides credit for the actions
required by paragraphs (g) and (h) of this AD,
if those actions were done before March 18,
2008 (the effective date of AD 2008-05-10,
Amendment 39-15404 (73 FR 11347, March
3, 2008), using Boeing Service Bulletin 757—
54A0047, Revision 1, dated March 24, 2005;
or Boeing Alert Service Bulletin 757—
54A0047, Revision 2, dated January 31, 2007.

(2) This paragraph provides credit for the
initial inspection required by paragraph (h)
of this AD, if that inspection was done before
June 29, 2005 (the effective date of AD 2005—
12-04, Amendment 39-14120 (70 FR 34313,
June 14, 2005)), using the actions required by
paragraph (b) or (d), as applicable, of AD
2004—-12-07, Amendment 39-13666 (69 FR
33561, June 16, 2004).

(q) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair

required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane and the
approval must specifically refer to this AD.

(4) AMOCs approved previously in
accordance with AD 2004-12-07,
Amendment 39-13666 (69 FR 33561, June
16, 2004), are approved as AMOCs for the
corresponding provisions of this AD.

(5) AMOCs approved previously in
accordance with AD 2005-12-04,
Amendment 39-14120 (70 FR 34313, June
14, 2005), are approved as AMOCs for the
corresponding provisions of this AD.

(6) AMOCs approved previously in
accordance with AD 2007-16-13,
Amendment 39-15152 (72 FR 44753, August
9, 2007), are approved as AMOCs for the
corresponding provisions of this AD.

(7) AMOCs approved previously in
accordance with AD 2008—-05-10,
Amendment 39-15404 (73 FR 11347, March
3, 2008), are approved as AMOGs for the
corresponding provisions of this AD.

(r) Related Information

(1) For more information about this AD,
contact Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM—-1208S, Seattle
Aircraft Certification Office (ACO), FAA,
1601 Lind Avenue SW., Renton, Washington
98057-3356; phone 425-917-6440; fax 425—
917-6590; email: Nancy.Marsh@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; phone:
206—-544-5000, extension 1; fax: 206—766—
5680; Internet: https://www.myboeingfleet.
com. You may review copies of the
referenced service information at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on June 14,
2012.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012—-15181 Filed 6—20-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0643; Directorate
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Airworthiness Directives; Fokker
Services B.V. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD)
that applies to certain Fokker Services
B.V. Model F.28 Mark 0070 and 0100
airplanes. The existing AD currently
requires performing a detailed visual
inspection for cracks of the pistons on
the main landing gear (MLG), and
replacing the affected pistons if
necessary. Since we issued that AD, a
new modification has been developed to
safeguard the integrity of the MLG
assembly and improve surface
protection of the affected area of the
MLG piston. This proposed AD would
also require modifying the MLG by
installing a piston containing a certain
part number, and revising the aircraft
maintenance program. We are proposing
this AD to prevent MLG failure, possibly
resulting in loss of control of the
airplane during the landing roll-out.

DATES: We must receive comments on
this proposed AD by August 6, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For Fokker service information
identified in this proposed AD, contact
Fokker Services B.V., Technical
Services Dept., P.O. Box 231, 2150 AE
Nieuw-Vennep, the Netherlands;
telephone +31 (0)252-627-350; fax +31
(0)252—-627-211; email
technicalservices.fokkerservices@
stork.com; Internet http://
www.myfokkerfleet.com. For Goodrich
service information identified in this
proposed AD, contact Goodrich, 1400
South Service Road, West Oakville, L6L
5Y7, Ontario, Canada, telephone +1—
905-827-7777; fax +1-905—-825—1583;
Internet http://www.goodrich.com/
TechPubs. You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
425-227-1137; fax 425-227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0643; Directorate Identifier
2011-NM-190-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On January 31, 2011, we issued AD
2011-04-01, Amendment 39-16601 (76
FR 8618, February 15, 2011). That AD
required actions intended to address an
unsafe condition on the products listed
above.

Since we issued AD 2011-04-01,
Amendment 39-16601 (76 FR 8618,
February 15, 2011), a new modification
has been developed to safeguard the
integrity of the MLG assembly and
improve surface protection of the
affected area of the MLG piston. The
European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0159,
dated August 26, 2011 (referred to after
this as “the MCAI”), to correct an unsafe

condition for the specified products.
The MCAI states:

During a normal walk around check on a
F28 Mark 0100 aeroplane, a large crack was
discovered in the lower portion of the right
(RH) MLG piston. The affected MLG unit had
accumulated 7,909 flight cycles (FC) at the
time of detection. The piston was sent to
Goodrich, the landing gear manufacturer, for
detailed investigation, which revealed that
the crack had been initiated by corrosion
pits. The extent of the corrosion indicates
that the initial crack existed for a substantial
period before a high loading event caused the
crack to grow further by ductile overload.

This condition, if not detected and
corrected, could lead to MLG failure during
the landing roll-out, possibly resulting in
damage to the aeroplane and injury to
occupants.

To address this potential unsafe condition,
EASA issued AD 2009-0221 [which
corresponds with FAA AD 2011-04-01,
Amendment 39-16601 (76 FR 8618, February
15, 2011)] to require a one-time detailed
visual inspection of the MLG pistons, the
replacement of any MLG pistons on which
cracks are detected, and the reporting of all
findings to the aeroplane TC [type certificate]
holder. No cracks were reported as a result
of this inspection.

Subsequently, a repetitive inspection was
introduced in the Airworthiness Limitations
Section (Fokker Services report SE-623 Issue
8) in Appendix 1 of the Maintenance Review
Board (MRB) document to safeguard the
integrity of the MLG assembly, pending the
accomplishment of a terminating action.

Goodrich issued Service Bulletin (SB)
41000-32-29 to introduce an improved
surface protection (nickel plate) of the
affected area of the MLG piston P/N [part
number] 41141-3 and re-identification as
P/N 41141-5, which is considered as a
terminating action for the repetitive
inspections.

For the reasons described above, this
[EASA] AD requires repetitive visual
inspections of the P/N 41141-3 MLG piston
for cracks and, depending on findings,
replacement or modification of the MLG
piston. This [EASA] AD also requires
modification of the affected MLG by
installing a piston P/N 41141-5.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Fokker Services B.V. has issued
Fokker Service Bulletin SBF100-32—
161, dated April 7, 2011; and Fokker
Engineering Report, MRB Appendix 1,
SE-623, Issue 8, dated March 17, 2011.
Goodrich Aerospace Canada Ltd. has
issued Goodrich Service Bulletin
41000-32-29, dated November 10, 2010.
The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL
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FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 2 products of U.S. registry.

The actions that are required by AD
2011-04-01, Amendment 39-16601 (76
FR 8618, February 15, 2011), and
retained in this proposed AD take about
3 work-hours per product, at an average
labor rate of $85 per work hour. Based
on these figures, the estimated cost of
the currently required actions is $255
per product.

We estimate that it would take about
26 work-hours per product to comply
with the new basic requirements of this
proposed AD. The average labor rate is
$85 per work-hour. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$4,420, or $2,210 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
We determined that this proposed AD
would not have federalism implications

under Executive Order 13132. This
proposed AD would not have a

substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2011-04-01, Amendment 39-16601 (76
FR 8618, February 15, 2011), and adding
the following new AD:

Fokker Services B.V.: Docket No. FAA—
2012-0643; Directorate Identifier 2011—
NM-190-AD.

(a) Comments Due Date

We must receive comments by August 6,
2012.

(b) Affected ADs

This AD supersedes AD 2011-04-01,
Amendment 39-16601 (76 FR 8618, February
15, 2011).

(c) Applicability

(1) This AD applies to Fokker Services B.V.
Model F.28 Mark 0070 and 0100 airplanes;
certificated in any category; all serial
numbers, equipped with Goodrich (formerly
Menasco, Colt Industries) main landing gear
(MLG) units, part numbers (P/N) 41050-7,
41050-8, 41050-9, 41050-10, 41050-11,
41050-12, 41050-13, 41050-14, 41050-15,

41050-16, 41060-1, 41060-2, 41060-3,
41060—4, 41060-5 or 41060—6.

(2) This AD requires revisions to certain
operator maintenance documents to include
new actions (e.g., inspections). Compliance
with these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these actions, the
operator may not be able to accomplish the
actions described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (n)(1) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued operational safety of the airplane.

(d) Subject

Air Transport Association (ATA) of
America Code 32: Main Landing Gear.

(e) Reason

This AD was prompted by a new
modification developed to safeguard the
integrity of the MLG assembly and improve
surface protection of the affected area of the
MLG piston. We are issuing this AD to
prevent MLG failure, possibly resulting in
loss of control of the airplane during the
landing roll-out.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Retained Initial Inspection

This paragraph restates the initial
inspection required by paragraph (g) of AD
2011-04-01, Amendment 39-16601 (76 FR
8618, February 15, 2011). Within 30 days
after March 22, 2011 (the effective date of AD
2011-04-01), do a detailed visual inspection
for cracks of the MLG pistons, in accordance
with the Accomplishment Instructions of
Fokker Service Bulletin SBF100-32—-158,
dated October 2, 2009.

(h) Retained Replacement

This paragraph restates the replacement
required by paragraph (h) of AD 2011-04-01,
Amendment 39-16601 (76 FR 8618, February
15, 2011). If any cracked MLG piston is found
during the inspection required by paragraph
(g) of this AD, before further flight, replace
the affected piston with a serviceable part, in
accordance with the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-32-158, dated October 2, 2009.

(i) New Requirement: Modification

Within 120 months, or during a scheduled
overhaul of the MLG, whichever occurs first
after the effective date of this AD: Modify the
MLG by installing a piston containing P/N
41141-5, in accordance with the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-32-161, dated April
7, 2011. Re-installation of a MLG piston
which has been modified and re-identified as
P/N 41141-5, in accordance with the
Accomplishment Instructions of Goodrich
Service Bulletin 41000-32-29, dated
November 10, 2010, is an optional method of
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compliance for the requirements in this
paragraph of this AD. It is acceptable to
operate an airplane with one MLG having a
P/N 41141-5 piston installed, and the other
MLG having a P/N 41141-3 piston installed,
provided all MLG P/N 41141-3 are replaced
within the compliance times specified in
paragraph (i) of this AD.

(j) New Requirement: Parts Installation

After 120 months after the effective date of
this AD: No person may install a MLG piston,
P/N 41141-3, or a MLG unit equipped with
a MLG piston P/N 41141-3, on any airplane.

(k) New Requirement: Revising the Airplane
Maintenance Program

Within two months after the effective date
of this AD: Revise the airplane maintenance
program by incorporating Task 321100-01—
16, inspection of the MLG piston, and
associated thresholds and intervals described
in Fokker Engineering Report, MRB
Appendix 1, SE-623, Issue 8, dated March
17, 2011. The initial compliance time for
Task 321100-01-16 is within two months
after the effective date of this AD.

(1) No Alternative Actions or Intervals

After accomplishing the revisions required
by paragraph (k) of this AD, no alternative
actions (e.g., inspections) or intervals may be
used other than those specified in Fokker
Engineering Report, MRB Appendix 1, SE—-
623, Issue 8, dated March 17, 2011, unless
the actions and intervals are approved as an
AMOC in accordance with the procedures
specified in paragraph (m)(1) of this AD.

(m) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone 425-227-1137; fax 425-227—
1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(n) Related Information

(1) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2011—
0159, dated August 26, 2011; and the service
information specified in paragraphs (n)(1)(i)
through (n)(1)(iv) of this AD; for related
information.

(i) Fokker Service Bulletin SBF100-32—
161, dated April 7, 2011.

(ii) Fokker Services Engineering Report,
MRB Appendix 1, SE-623, Issue 8, dated
March 17, 2011.

(iii) Goodrich Service Bulletin 41000-32—
29, dated November 10, 2010.

(iv) Fokker Service Bulletin SBF100-32—
158, dated October 2, 2009.

(2) For Fokker service information
identified in this AD, contact Fokker Services
B.V., Technical Services Dept., P.O. Box 231,
2150 AE Nieuw-Vennep, the Netherlands;
telephone +31 (0)252-627-350; fax +31
(0)252—627-211; email
technicalservices.fokkerservices@stork.com;
Internet http://www.myfokkerfleet.com. For
Goodrich service information identified in
this AD, contact Goodrich, 1400 South
Service Road, West Oakville, L6L 5Y7,
Ontario, Canada, telephone +1-905-827—
7777; fax +1-905-825-1583; Internet http://
www.goodrich.com/TechPubs. You may
review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on June 12,
2012.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-15166 Filed 6-20-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0642; Directorate
Identifier 2011-NM-262-AD]

RIN 2120-AA64

Airworthiness Directives; BAE
SYSTEMS (OPERATIONS) LIMITED
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
BAE SYSTEMS (OPERATIONS)
LIMITED Model BAe 146 series
airplanes and Model Avro 146—R]J series
airplanes. This proposed AD was
prompted by hydraulic pipe ruptures in
the center of the cabin resulting in

passengers being contaminated with
hydraulic fluid. This proposed AD
would require installing a hydraulic
fluid containment system. We are
proposing this AD to prevent harmful or
hazardous concentrations of hydraulic
fluid or hydraulic vapor from entering
the passenger compartment, possibly
resulting in injury to the passengers.

DATES: We must receive comments on
this proposed AD by August 6, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact BAE
SYSTEMS (OPERATIONS) LIMITED,
Customer Information Department,
Prestwick International Airport,
Ayrshire, KA9 2RW, Scotland, United
Kingdom; telephone +44 1292 675207;
fax +44 1292 675704; email
RApublications@baesystems.com;
Internet http://www.baesystems.com/
Businesses/Regional Aircraft/index.htm.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
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Washington 98057-3356; telephone
(425) 227-1175; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA—-2012-0642; Directorate Identifier
2011-NM-262—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0220,
dated November 11, 2011 (referred to
after this as ‘“‘the MCAI"), to correct an
unsafe condition for the specified
products. The MCATI states:

Cases of hydraulic pipe ruptures in the
centre of the cabin of BAe 146 aeroplanes
have been reported, which have resulted in
the passengers being contaminated with
hydraulic fluid. The results of the
investigations have shown that the pipe
failures were caused by a combination of
seam welded pipes, bends in the pipe runs
with small bend radii and fatigue damage
due to pressure variations.

This condition, if not corrected, could lead
to harmful or hazardous concentrations of
hydraulic fluid or hydraulic vapour entering
the passenger compartment, possibly
resulting in injury to the occupants.

For the reasons described above, this
[EASA] AD requires the installation of a
flexible envelope around the hydraulic pipe
group where the failures have occurred to
capture and contain any fluid escaping from
a burst pipe and channel it below floor level
into the forward cargo bay.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

BAE SYSTEMS (OPERATIONS)
LIMITED has issued Modification
Service Bulletin SB.29-048-30676A,
Revision 2, dated December 23, 2010.
The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 1 product of U.S. registry.
We also estimate that it would take
about 8 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $5,079 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$5,759.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
We determined that this proposed AD
would not have federalism implications

under Executive Order 13132. This
proposed AD would not have a

substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

BAE SYSTEMS (OPERATIONS) LIMITED:
Docket No. FAA-2012-0642; Directorate
Identifier 2011-NM-262—AD.

(a) Comments Due Date

We must receive comments by August 6,
2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to BAE SYSTEMS
(OPERATIONS) LIMITED Model BAe 146—
100A, —200A, and —300A airplanes, and
Model Avro 146—-RJ70A, 146—RJ85A, and
146-RJ100A airplanes; certificated in any
category except for airplanes operating in a
cargo configuration. The requirements of this
AD become applicable at the time an airplane
operating in a cargo configuration is
converted to a passenger configuration.

(d) Subject

Air Transport Association (ATA) of
America Code 29, Hydraulic power.
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(e) Reason

This AD was prompted by hydraulic pipe
ruptures in the center of the cabin resulting
in passengers being contaminated with
hydraulic fluid. We are issuing this AD to
prevent harmful or hazardous concentrations
of hydraulic fluid or hydraulic vapor from
entering the passenger compartment,
possibly resulting in injury to the passengers.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Actions

Within 4,000 flight hours or 24 months
after the effective date of this AD, whichever
occurs first, install the hydraulic fluid
containment system, in accordance with the
Accomplishment Instructions of BAE
SYSTEMS (OPERATIONS) LIMITED
Modification Service Bulletin SB.29-048—
30676A, Revision 2, dated December 23,
2010.

(h) Credit for Previous Actions

This paragraph provides credit for the
actions required by paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD, using the service
bulletin specified in paragraph (h)(1) or (h)(2)
of this AD.

(1) BAE SYSTEMS (OPERATIONS)
LIMITED Modification Service Bulletin
SB.29-048-30676A, dated October 18, 2010.

(2) BAE SYSTEMS (OPERATIONS)
LIMITED Modification Service Bulletin
SB.29-048-30676A, Revision 1, dated
November 5, 2010.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1175; fax (425)
227-1149. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it
is returned to service.

(j) Related Information

(1) Refer to MCAI European Aviation
Safety Agency (EASA) Airworthiness
Directive 2011-0220, dated November 11,
2011; and BAE SYSTEMS (OPERATIONS)
LIMITED Modification Service Bulletin
SB.29-048-30676A, Revision 2, dated
December 23, 2010; for related information.

(2) For service information identified in
this AD, contact BAE SYSTEMS
(OPERATIONS) LIMITED, Customer
Information Department, Prestwick
International Airport, Ayrshire, KA9 2RW,
Scotland, United Kingdom; telephone +44
1292 675207; fax +44 1292 675704; email
RApublications@baesystems.com; Internet
http://www.baesystems.com/Businesses/
RegionalAircraft/index.htm. You may review
copies of the referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, Washington.
For information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on June 12,
2012.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012—-15168 Filed 6—20-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0641; Directorate
Identifier 2011-NM-258-AD]

RIN 2120-AA64
Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Bombardier, Inc. Model CL-600-2A12
(CL-601) and CL-600-2B16 (CL-601—
3A, CL-601-3R, and CL-604 Variants)
airplanes. This proposed AD was
prompted by reports of jamming/
malfunctioning of the left-hand engine
thrust control mechanism. This
proposed AD would require modifying
the left-hand engine upper core-cowl.
We are proposing this AD to prevent
jamming/malfunctioning of the left-
hand engine thrust control mechanism,
which could lead to loss of control of
the airplane.

DATES: We must receive comments on
this proposed AD by August 6, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514—-855-5000; fax 514—855-7401; email
thd.crj@aero.bombardier.com; Internet
http://www.bombardier.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Mazdak Hobbi, Aerospace Engineer,
Propulsion and Services Branch, ANE—
173, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, Westbury, NY 11590;
telephone (516) 228-7330; fax (516)
794-5531.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0641; Directorate Identifier
2011-NM-258-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
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aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Transport Canada Civil Aviation,
which is the aviation authority for
Canada, has issued Canadian
Airworthiness Directive CF-2011-37,
dated October 19, 2011 (referred to after
this as ‘“the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

There have been several reported incidents
of jamming/malfunctioning of the left hand
(L/H) engine thrust control mechanism on
the affected aeroplanes. The investigation has
shown that an improperly stowed or
dislodged upper core-cowl-door Hold Open
Rod, can impede a Fuel Control Unit (FCU)
function by obstructing the movement of the
FCU actuating lever arm, hence rendering the
L/H engine thrust control inoperable.

Due to the engine’s orientation, the subject
FCU fouling is limited only to the L/H engine
installation on the affected twin engine
powered aeroplanes; however the potential
hazard of any in-flight engine shut down
caused by jammed engine fuel control lever
is a safety concern that warrants mitigating
action.

In order to help alleviate the possibility of
an in-flight engine shut down due to the
subject fouling of the FCU lever by the core-
cowl-door Hold Open Rod, Bombardier has
issued three Service Bulletins to [modify the
L/H engine upper core cowl by] install[ing]

a new bracket at the L/H engine upper core-
cowl-door location. This [Canadian] directive
is issued to mandate the incorporation of the
Service Bulletins 604—71-005, 601-0609 or
605—71-002, as applicable on the affected
aeroplanes.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Bombardier, Inc. has issued the
following service bulletins:

e Bombardier Service Bulletin 601—
0609, dated August 31, 2011 (for Model
CL-600—-2A12 airplanes)

e Bombardier Service Bulletin 604—
71-005, dated July 18, 2011 (for Model
CL-600-2B16 airplanes)

e Bombardier Service Bulletin 605—
71-002, dated July 18, 2011 (for Model
CL-600-2B16 airplanes).

The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 407 products of U.S.
registry. We also estimate that it would
take about 3 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $203 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$186,406, or $458 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
We determined that this proposed AD
would not have federalism implications

under Executive Order 13132. This
proposed AD would not have a

substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Bombardier, Inc.: Docket No. FAA-2012—
0641; Directorate Identifier 2011-NM-—
258—AD.

(a) Comments Due Date

We must receive comments by August 6,
2012.

(b) Affected ADs

None.

(c) Applicability

This AD applies to Bombardier, Inc.
airplanes identified in paragraphs (c)(1) and
(c)(2) of this AD, certificated in any category:

(1) Bombardier, Inc. Model CL-600-2A12
(CL-601) airplanes, serial numbers (S/Ns)
3001 through 3066 inclusive.

(2) Bombardier, Inc. Model CL-600-2B16
(CL-601-3A, CL-601-3R, and CL-604
Variants) airplanes, S/Ns 5001 through 5194
inclusive, 5301 through 5665 inclusive, and
5701 through 5884 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 71: Powerplant.
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(e) Reason

This AD was prompted by reports of
jamming/malfunctioning of the left-hand
engine thrust control mechanism. We are
issuing this AD to prevent jamming/
malfunctioning of the left-hand engine thrust
control mechanism, which could lead to loss
of control of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Modification

Within 36 months or 6,000 flight hours,
whichever occurs first after the effective date
of this AD: Modify the left-hand engine
upper core-cowl, in accordance with the
Accomplishment Instructions of the
applicable service bulletin specified in
paragraph (g)(1), (g)(2), or (g)(3) of this AD.

(1) Bombardier Service Bulletin 601-0609,
dated August 31, 2011 (for Model CL-600—
2A12 airplanes having S/Ns 3001 through
3066 inclusive, and Model CL-600-2B16
airplanes having S/Ns 5001 through 5194
inclusive).

(2) Bombardier Service Bulletin 604—71—
005, dated July 18, 2011 (for Model CL-600—
2B16 airplanes having S/Ns 5301 through
5665 inclusive).

(3) Bombardier Service Bulletin 605—-71—
002, dated July 18, 2011 (for Model CL-600—
2B16 airplanes having S/Ns 5701 through
5884 inclusive).

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the New York ACO, send it to
ATTN: Program Manager, Continuing
Operational Safety, FAA, New York ACO,
1600 Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone 516—228-7300;
fax 516-794-5531. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOG approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(i) Related Information

Refer to MCAI Canadian Airworthiness
Directive CF—2011-37, dated October 19,
2011, and the service bulletins specified in

paragraphs (i)(1), (i)(2), and (i)(3) of this AD,
for related information.

(1) Bombardier Service Bulletin 601-0609,
dated August 31, 2011.

(2) Bombardier Service Bulletin 604—71—
005, dated July 18, 2011.

(3) Bombardier Service Bulletin 605—71—
002, dated July 18, 2011.

Issued in Renton, Washington, on June 12,
2012.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-15167 Filed 6—20-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0640; Directorate
Identifier 2011-NM-203-AD]

RIN 2120-AA64
Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Airbus Model A330-243, —243F, —341,
—342, and —343 airplanes equipped with
Rolls-Royce Trent 700 engines. This
proposed AD was prompted by reports
of extensive damage to engine air intake
cowls as a result of acoustic panel
collapse. This proposed AD would
require repetitive inspections of the
three inner acoustic panels of both
engine air intake cowls to detect
disbonding, and corrective actions if
necessary. We are proposing this AD to
detect and correct disbonding, which
could result in detachment of the engine
air intake cowl from the engine leading
to ingestion of parts, which could cause
failure of the engine, and consequent
reduced controllability of the airplane.
DATES: We must receive comments on
this proposed AD by August 6, 2012.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,

M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC, between 9
a.am. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus SAS—
Airworthiness Office—EAL, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com. For
Rolls-Royce service information
identified in this proposed AD, contact
Rolls-Royce plc, P.O. Box 31, Derby,
DE24 8BJ, England; telephone 011 44
1332 242424; fax 011 44 1332 249936;
Internet https://www.aeromanager.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0640; Directorate Identifier
2011-NM-203—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://


mailto:airworthiness.A330-A340@airbus.com
https://www.aeromanager.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.airbus.com
http://www.regulations.gov

Federal Register/Vol. 77, No. 120/ Thursday, June 21, 2012/Proposed Rules

37345

www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0173,
dated September 13, 2011 (referred to
after this as ‘“‘the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

Two operators of A330 aeroplanes fitted
with Rolls-Royce Trent 700 engines reported
finding extensive damage to engine air intake
cowls as a result of acoustic panel collapse,
most probably caused by panel disbonding.

This condition, if not detected and
corrected, could lead to the detachment of
the engine air intake cowl from the engine,
possibly resulting in ingestion of parts by,
and consequence damage to, the engine, or
injury to persons on the ground.

For the reasons described above, this
[EASA] AD requires repetitive special
detailed inspections (tap tests) of the 3 inner
acoustic panels of both engine air intake
cowls to detect any disbonding and,
depending on findings, applicable corrective
actions.

The unsafe condition is detachment of
the engine air intake cowl from the
engine, which could result in ingestion
of parts causing failure of the engine,
and consequent reduced controllability
of the airplane. Corrective actions
include repair or replacement of the
affected engine air intake cowl. The
compliance time for replacing an engine
air intake cowl that is damaged beyond
certain damage limits is before further
flight. For damage that is below certain
specified damage limits, the compliance
time for repetitive inspections is
between 10 flight cycles and 267 flight
cycles, or the affected unit is specified
to be repaired before further flight. You
may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Airbus has issued Mandatory Service
Bulletin A330-71-3024, Revision 01,
dated September 27, 2011. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAL

Rolls-Royce plc has issued Alert
Service Bulletin RB. 211-71-AG419,
including Appendix 1, dated May 10,
2011.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another

country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 22 products of U.S. registry.
We also estimate that it would take
about 20 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$37,400, or $1,700 per product.

In addition, we estimate that any
necessary follow-on actions would take
up to 34 work-hours for a cost of up to
$2,890 per product. We have received
no definitive data that would enable us
to provide parts cost estimates for the
on-condition actions specified in this
proposed AD. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the

distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Airbus: Docket No. FAA-2012-0640;
Directorate Identifier 2011-NM-203—-AD.

(a) Comments Due Date

We must receive comments by August 6,
2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus Model A330—
243, -243F, —-341, —342, and —343 airplanes;
certificated in any category; all manufacturer

serial numbers; equipped with Rolls-Royce
Trent 700 engines.

(d) Subject

Air Transport Association (ATA) of
America Code 71, Powerplant.

(e) Reason

This AD was prompted by reports of
extensive damage to engine air intake cowls
as a result of acoustic panel collapse. We are
issuing this AD detect and correct
disbonding, which could result in
detachment of the engine air intake cowl
from the engine leading to ingestion of parts,
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which could cause failure of the engine, and
consequent reduced controllability of the
airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Repetitive Detailed Inspection

At the applicable compliance time
specified in paragraphs (g)(1) and (g)(2) of
this AD: Do a tap test inspection of the three
inner acoustic panels of each engine air
intake cowl for disbonding, in accordance
with the Accomplishment Instructions of
Airbus Mandatory Service Bulletin A330-71—
3024, Revision 01, dated September 27, 2011.
Repeat the inspection thereafter at intervals
not to exceed 24 months, except as required
by paragraphs (h) and (i) of this AD.

(1) For an engine air intake cowl that has
accumulated less than 5,000 total flight
cycles or less than 20,000 total flight hours,
whichever occurs first, since its first
installation on an airplane as of the effective
date of this AD: Within 24 months after the
engine air intake cowl has accumulated 5,000
total flight cycles or 20,000 total flight hours,
whichever occurs first, since its first
installation on an airplane.

(2) For an engine air intake cowl that has
accumulated 5,000 or more total flight cycles
or 20,000 or more total flight hours,
whichever occurs first, since its first
installation on an airplane as of the effective
date of this AD: Within 24 months after the
effective date of this AD.

(h) Inspection of Replaced Engine Intake
Cowl

For airplanes on which an engine air intake
cowl is replaced after the effective date of
this AD, at the applicable compliance time
specified in paragraph (h)(1) or (h)(2) of this
AD: Do a tap test inspection for disbonding
of the three inner acoustic panels of the
affected engine air intake cowl for
disbonding, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A330-71-3024,
Revision 01, dated September 27, 2011.
Repeat the inspection thereafter at intervals
not to exceed 24 months.

(1) Within 24 months after the engine air
intake cowl accumulates 5,000 total flight
cycles or 20,000 total flight hours, whichever
occurs first, since its first installation on any
airplane, except as required by paragraph
(h)(2) of this AD.

(2) Before installation, if an engine air
intake cowl has accumulated 5,000 or more
total flight cycles or 20,000 or more total
flight hours, whichever occurs first, since its
first installation on any airplane, and which
has not been inspected in accordance with
the Accomplishment Instructions of Airbus
Mandatory Service Bulletin A330-71-3024,
Revision 01, dated September 27, 2011,
within the preceding 24 months.

(i) Corrective Actions

(1) If any disbonding is found during any
inspection required by this AD, and the
findings are within the permitted allowable
damage limit (ADL) specified in Rolls-Royce

Alert Service Bulletin RB. 211-71-AG419,
including Appendix 1, dated May 10, 2011:
Do the actions specified in paragraph (i)(1)(i),
(1)(1)(ii), or (i)(1)(iii) of this AD.

(i) Repeat the tap test inspection required
by paragraph (g) of this AD at the applicable
inspection interval specified in Rolls-Royce
Alert Service Bulletin RB. 211-71-AG419,
including Appendix 1, dated May 10, 2011,
until the actions required by paragraph
(i)(1)(i) or (i)(1)(iii) are accomplished.

(ii) Repair the affected engine air intake
cowl before further flight, in accordance with
the Accomplishment Instructions of Rolls-
Royce Alert Service Bulletin RB. 211-71—
AG419, including Appendix 1, dated May 10,
2011. Repeat the inspection specified in
paragraph (g) of this AD thereafter at the
applicable compliance time specified in
paragraph (g) of this AD.

(iii) Replace the affected engine air intake
cowl before further flight, in accordance with
the Accomplishment Instructions of Rolls-
Royce Alert Service Bulletin RB. 211-71—
AG419, including Appendix 1, dated May 10,
2011. Repeat the inspection specified in
paragraph (g) of this AD thereafter at the
applicable compliance time specified in
paragraph (g) of this AD.

(2) If any disbonding is found during any
inspection required by this AD, and the
findings are not within the permitted ADL
specified in Rolls-Royce Alert Service
Bulletin RB. 211-71-AG419, including
Appendix 1, dated May 10, 2011: Before
further flight, replace the affected engine air
intake cowl, in accordance with the
Accomplishment Instructions of Rolls-Royce
Alert Service Bulletin RB. 211-71-AG419,
including Appendix 1, dated May 10, 2011.
Repeat the inspection specified in paragraph
(g) of this AD thereafter at the applicable
compliance time specified in paragraph (g) of
this AD.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1138; fax (425)
227-1149. Information may be emailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOGC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these

actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it

is returned to service.

(k) Related Information

(1) Refer to MCAI European Aviation
Safety Agency, Airworthiness Directive
2011-0173, dated September 13, 2011, and
the following service information for related
information.

(i) Airbus Mandatory Service Bulletin
A330-71-3024, Revision 01, dated
September 27, 2011.

(ii) Rolls-Royce Alert Service Bulletin RB.
211-71-AG419, including Appendix 1, dated
May 10, 2011.

(2) For Airbus service information
identified in this AD, contact Airbus SAS—
Airworthiness Office—EAL, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France; telephone +33 5 61 93 36 96; fax +33
5 61 93 45 80; email airworthiness.A330-
A340@airbus.com; Internet http://
www.airbus.com. For Rolls-Royce service
information identified in this AD, contact
Rolls-Royce plc, P.O. Box 31, Derby, DE24
8BJ, England; telephone 011 44 1332 242424;
fax 011 44 1332 249936; Internet https://
www.aeromanager.com. You may review
copies of the referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, Washington.
For information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on June 12,
2012.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-15175 Filed 6-20-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF STATE

22 CFR Parts 120, 121, 123, 124, 125,
126, 127, 128, 129, and 130

[Public Notice: [7927]]

Export Control Reform Transition Plan

AGENCY: Department of State.

ACTION: Proposed policy statement,
request for comments.

SUMMARY: As part of the President’s
export control reform initiative, the
Directorate of Defense Trade Controls
(DDTC) seeks public comment on the
proposed implementation plan for
defense articles and defense services
that will transition from the jurisdiction
of the Department of State to the
Department of Commerce. The intent of
this plan is to provide a clear
description of DDTC’s proposed policies
and procedures for the transition of
items to the jurisdiction of the
Department of Commerce. The revisions
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to this rule are part of the Department
of State’s retrospective plan under E.O.
13563 completed on August 17, 2011.
The Department of State’s full plan can
be accessed at http://www.state.gov/
documents/organization/181028.pdyf.
DATES: The Department of State will
accept comments on this proposed
policy statement until August 6, 2012.
ADDRESSES: Interested parties may
submit comments within 45 days of the
date of publication by one of the
following methods:

e Email:
DDTCResponseTeam@state.gov with the
subject line, “ECR Transition
Guidance.”

e Internet: At www.regulations.gov,
search for this notice by using this
notice’s docket number, DOS-2012—
0020.

Comments received after that date
will be considered if feasible, but
consideration cannot be assured. Those
submitting comments should not
include any personally identifying
information they do not desire to be
made public or information for which a
claim of confidentiality is asserted
because those comments and/or
transmittal emails will be made
available for public inspection and
copying after the close of the comment
period via the Directorate of Defense
Trade Controls Web site at
www.pmddtc.state.gov. Parties who
wish to comment anonymously may do
so by submitting their comments via
www.regulations.gov, leaving the fields
that would identify the commenter
blank and including no identifying
information in the comment itself.
Comments submitted via
www.regulations.gov are immediately
available for public inspection.

FOR FURTHER INFORMATION CONTACT: Ms.
Candace M. J. Goforth, Director, Office
of Defense Trade Controls Policy, U.S.
Department of State, telephone (202)
663—2792, or email
DDTCResponseTeam@state.gov. ATTN:
ECR Transition Guidance.
SUPPLEMENTARY INFORMATION: The
Directorate of Defense Trade Controls
(DDTC), U.S. Department of State,
administers the International Traffic in
Arms Regulations (ITAR) (22 CFR parts
120-130). The items subject to the
jurisdiction of the ITAR, i.e., “defense
articles,” are identified on the ITAR’s
U.S. Munitions List (USML) (22 CFR
121.1). With few exceptions, items not
subject to the export control jurisdiction
of the ITAR are subject to the
jurisdiction of the Export
Administration Regulations (“EAR,” 15
CFR parts 730-774, which includes the
Commerce Control List (CCL) in

Supplement No. 1 to part 774),
administered by the Bureau of Industry
and Security (BIS), U.S. Department of
Commerce. Both the ITAR and the EAR
impose license requirements on exports
and reexports. Items not subject to the
ITAR or to the exclusive licensing
jurisdiction of any other set of
regulations are subject to the EAR.

Transition Plan

The Departments of State and
Commerce described in their respective
Advanced Notices of Proposed
Rulemaking (ANPRM) in December
2010 the Administration’s plan to make
the USML and the CCL positive, tiered,
and aligned so that eventually they can
be combined into a single control list
(see “Commerce Control List: Revising
Descriptions of Items and Foreign
Availability,” 75 FR 76664 (December 9,
2010) and ‘“Revision to the United
States Munitions List,” 75 FR 76935
(December 10, 2010)). Since that time,
DDTC has published proposed revisions
to several USML Categories, which,
when implemented, will transition a
significant number of items to the
jurisdiction of the Department of
Commerce.

Because an immediate effective date
would impose undue compliance
burden on the defense industry, DDTC
has developed the following phased
implementation plan for items that will
transition from the USML to the CCL,
and will become effective for those
items upon publication of each revised
USML category. This phased
implementation plan is designed to
mitigate the impact on U.S. license
holders, while assuring that all defense
trade that should be licensed remains
so. Under the plan U.S. license holders
will continue to use their approved
licenses at the time the transition takes
place.

Licenses (DSP-5, DSP-61, and DSP-73)

Licenses for items transitioning to the
CCL that are issued in the period prior
to the date of final rule publication for
each revised USML category will remain
valid until expired, returned by the
license holder, a license amendment is
required, or for a period of two years
from the effective date, whichever
occurs first. Any limitation, proviso or
other requirement imposed on the
DDTC authorization will remain in
effect. The Department of Commerce
may be consulted regarding the
applicability of the EAR to the subject
commodity.

License applications for items
transitioning to the CCL that are
received by DDTC prior to final rule
publication for each revised USML

category will be adjudicated up until the
effective date of the rule, unless the
applicant requests that the application
be Returned Without Action.

License applications received by
DDTC within the 45 days following the
final rule’s publication, but before the
rule becomes effective, will be
adjudicated only when the applicant
provides a written statement certifying
that the export or temporary import will
be completed within 45 days after the
effective date of the final rule. License
applications that do not contain this
certification will be Returned Without
Action. The validity period for licenses
issued in this timeframe will be limited
to the date 45 days after the effective
date of the final rule.

License amendment requests (i.e.,
DSP-6, DSP-62, and DSP-74) received
by DDTC within the 45 days following
the final rule’s publication, but before
the rule becomes effective, will be
adjudicated only when the applicant
provides a written statement certifying
that the export or temporary import will
be completed within 45 days after the
effective date of the final rule.
Amendment requests that do not
contain this statement will be Returned
Without Action. The validity period for
amended licenses issued in this
timeframe will be limited to the date 45
days after the effective date of the final
rule.

All license requests, including
amendments, received after the effective
date for items that have transitioned to
the CCL will be Returned Without
Action with instructions to contact the
Department of Commerce.

Technical Assistance Agreements,
Manufacturing License Agreements, and
Warehouse and Distribution Agreements

Agreements approved prior to the
date of relevant final rule publication
will remain valid until expired, unless
they require an amendment, or for a
period of two years from the effective
date of the transition, whichever occurs
first. Any activity conducted under an
agreement will remain subject to all
limitations, provisos and other
requirements stipulated in the
agreement.

Agreement amendments that
incorporate items moving to the CCL
prior to the date of publication of the
final rule will remain valid until
expired or for a period of two years from
the effective date of the transition,
whichever occurs first.

Agreements and amendments
received after the final rule is published,
but before it becomes effective, will be
Returned Without Action if the
agreement contains both USML and CCL
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items. The agreement holder will be
required to amend the agreement to
remove all CCL items. Any agreement in
which all items are transitioning to the
CCL must be terminated and the
applicant must seek a new authorization
from the Department of Commerce, as
applicable.

Agreements and agreement
amendments for items moving to the
CCL which are received after the
effective date will be Returned Without
Action with instructions to contact the
Department of Commerce.

Reporting Requirements

All reporting requirements for
Manufacturing License Agreements
under ITAR §124.9(a)(6) and
Warehouse and Distribution Agreements
under ITAR §124.14(c)(6) must be
complied with and such reports must be
submitted to the Department of State
while the agreement is relied upon as an
export authorization by the exporter.

Commodity Jurisdiction Determinations

Previously rendered commodity
jurisdiction (CJ]) determinations for
items deemed to be USML, but that are
subsequently transitioning to the CCL
pursuant to a published final rule, will
no longer be valid after the transition
date. Exporters are encouraged to review
each revised USML category along with
its companion CCL category to
determine whether their items have
transitioned to the jurisdiction of the
Department of Commerce. Consistent
with the recordkeeping requirements of
the ITAR and the EAR, licensees and
foreign persons subject to licenses must
maintain records reflecting their
assessments of the proper regulatory
jurisdiction over their items. Licensees
who are unable to ascertain the proper
jurisdiction of their items may request a
CJ determination from DDTC through
the current, established procedure.

Licensees who are certain their items
have transitioned to the CCL are
encouraged to review the appropriate
Export Control Classification Number
(ECCN) to determine the classification
of their item. Licensees who are unsure
of the proper ECCN designation may
request a Commodity Classification
Automated Tracking System (CCATS)
determination from the Department of
Commerce through the current,
established procedure. See 15 CFR
748.3.

Reexport/Retransfer of USML items that
have transitioned to the CCL

Following the effective date of
transition, foreign persons (i.e., end-
users, foreign consignees, and foreign
intermediate consignees) who receive,

via a Department of State authorization,
an item that they are certain has
transitioned to the CCL (e.g., confirmed
in writing by manufacturer or supplier),
should treat the item as such and submit
requests for post-transition reexports or
retransfers to the Department of
Commerce, as may be required by the
EAR.

Foreign persons or U.S. persons
abroad that have USML items in their
inventory at the effective date of
transition should review both the USML
and the CCL to determine the proper
jurisdiction. If doubt exists on
jurisdiction of the items, the foreign
person should contact the original
exporter. If the item is clearly controlled
by the Department of Commerce, any
reexport or retransfer must comply with
the requirements of the EAR.

Regulatory Oversight Responsibilities

For those items transitioning from the
USML to the CCL, the Department of
Commerce will exercise regulatory
oversight, effective on the transition
date, for the purposes of licensing and
enforcement of exports from the United
States where no Department of State
authorization is being used. The
Department of State will continue to
exercise regulatory oversight concerning
all Department of State licenses,
agreements, and other authorizations,
including those where exporters,
temporary importers, manufacturers,
and brokers continue to use previously
issued Department of State licenses and
agreements after the effective date of the
final rule.

License holders may decide to apply
for and use Department of Commerce
authorizations for export of the newly
transitioned CCL items rather than
continue to use previously issued
Department of State authorizations. In
such cases, license holders must return
the Department of State licenses in
accordance with ITAR §123.22, and
obtain the required Department of
Commerce authorizations.

Violations and Voluntary Disclosures of
Possible Violations

Exporters, temporary importers,
manufacturers, and brokers are
cautioned to closely monitor ITAR and
EAR compliance concerning
Department of State licenses and
agreements for items transitioning from
the USML to the CCL.

On the effective date of each rule that
adds an item to the CCL that was
previously subject to the ITAR, that item
will be subject to the EAR.
Authorizations issued by DDTC before
the transition date may continue to be
used as described above by exporters,

temporary importers, manufacturers,
and brokers. The violation of a
previously issued DDTGC authorization
(including any condition of a DDTC
authorization) that is continued in use
under the ITAR as described above is a
violation of the ITAR.

With respect to a transitioned item,
should a possible violation of the ITAR,
the EAR, or any license or authorization
issued thereunder be discovered, the
person or persons involved are strongly
encouraged to consult with DDTC or BIS
as appropriate, to avail themselves of
the current, established procedures for
submitting voluntary disclosures and for
requesting specific authorization to take
any further actions in connection with
that item.

License holders and foreign persons
must obtain Department of State
authorization before disposing,
reselling, transshipping, or otherwise
transferring any item in their possession
that remains on the USML.

Registration

Manufacturers, exporters, and brokers
are required to register with the
Department of State if their activities
involve USML defense articles or
defense services.

Registered manufacturers, exporters,
temporary importers, defense service
providers and brokers (‘‘registrants’’) are
reminded of the requirement to notify
DDTC in writing when they are no
longer in the business of manufacturing,
exporting, or brokering USML defense
articles or defense services. Registrants
who determine that all of their activities
involve articles or services that will
transition from the USML to the CCL
and therefore are no longer required to
register with the Department of State
must provide such written notification.
Instructions for providing such
notification are accessible on the DDTC
Web site (www.pmddtc.state.gov). Note
that DDTC will not cancel or revoke
those registrations, but will allow the
registration to expire. Registrants who
determine that all of their activities will
be subject to Department of Commerce
jurisdiction as a result of the transition
from the USML to the CCL must
nevertheless maintain registration with
the Department of State until the
effective date of the transition.

Registrants who determine they will
no longer be required to register with
the Department of State after the
effective date of transition, and who
have registration renewal dates that
occur after publication of the final rule
but before its effective date, may request
to have their registration expiration date
extended to the effective date of
transition and not be charged a
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registration fee. In those cases,
registrants must insert the following
statement as the first paragraph in the
written notification previously
mentioned: “(insert company name)
requests DDTC extend our registration
expiration date to the effective date of
transition to CCL for USML Category
(insert Category number) items and
waive the registration fee. (insert
company name) certifies that no
changes in our eligibility from what is
represented in our previously submitted
DS-2032 Statement of Registration has
occurred (otherwise specify change in
eligibility status). Registrants that avail
themselves of the opportunity to
continue using previously issued
Department of State authorizations
(licenses and agreements) for items that
have transitioned to the CCL must
maintain current registration with the
Department of State, which includes
payment of registration fees.

Request for Comments

DDTC requests public consideration
and comment on the preceding
transition plan, taking into account the
following specific questions:

1. Is the transition plan clear and
understandable? Is it logical?

2. Does the plan adequately address
all regulated scenarios?

3. Will industry compliance with
existing export control law be negatively
affected by this plan?

4. Recognizing that this regulatory
transition will unavoidably create
challenges for industry, does the plan as
presented effectively minimize these
challenges?

5. Does the plan impose undue
burden on industry, and if so, are there
any suggestions that will help mitigate
them?

Dated: June 14, 2012.

Rose E. Gottemoeller,

Acting Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2012-15070 Filed 6—20-12; 8:45 am]
BILLING CODE 4710-25-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-113738-12]
RIN 1545-BK94

Amendment of Prohibited Payment
Option Under Single-Employer Defined
Benefit Plan of Plan Sponsor in
Bankruptcy

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations that would
provide guidance under the anti-cutback
rules of section 411(d)(6) of the Internal
Revenue Code, which generally prohibit
plan amendments eliminating or
reducing accrued benefits, early
retirement benefits, retirement-type
subsidies, and optional forms of benefit
under qualified retirement plans. These
proposed regulations would provide an
additional limited exception to the anti-
cutback rules to permit a plan sponsor
that is a debtor in a bankruptcy
proceeding to amend its single-
employer defined benefit plan to
eliminate a single-sum distribution
option (or other optional form of benefit
providing for accelerated payments)
under the plan if certain specified
conditions are satisfied. These proposed
regulations would affect administrators,
employers, participants, and
beneficiaries of such a plan. This
document also provides notice of a
public hearing on these proposed
regulations.

DATES: Written or electronic comments
must be received by August 20, 2012.
Outlines of topics to be discussed at the
public hearing scheduled for Friday,
August 24, 2012, at 10 a.m. must also be
received by August 16, 2012.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG—-113738-12), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to: CC:PA:LPD:PR (REG-113738—
12), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC, or sent electronically,
via the Federal eRulemaking Portal at
http://www.regulations.gov (IRS REG—
113738-12). The public hearing will be
held in the IRS Auditorium, Internal
Revenue Building, 1111 Constitution
Avenue NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Neil S.
Sandhu or Linda S.F. Marshall at (202)
622—-6090; concerning submissions of
comments, the hearing, and/or being
placed on the building access list to
attend the hearing, Oluwafunmilayo
(Funmi) Taylor at (202) 622—7180 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) under
section 411(d)(6) of the Internal
Revenue Code (Code). These proposed
regulations would amend §1.411(d)—4
of the Treasury regulations.

Section 401(a)(7) provides that a trust
does not constitute a qualified trust
unless its related plan satisfies the
requirements of section 411 (relating to
minimum vesting standards). Section
411(d)(6)(A) provides that a plan is
treated as not satisfying the
requirements of section 411 if the
accrued benefit of a participant is
decreased by an amendment of the plan,
other than an amendment described in
section 412(d)(2) of the Code or section
4281 of the Employee Retirement
Income Security Act of 1974, Public
Law 93-406 (88 Stat. 829 (1974)), as
amended (ERISA).

Section 411(d)(6)(B) provides that a
plan amendment that has the effect of
eliminating or reducing an early
retirement benefit or a retirement-type
subsidy, or eliminating an optional form
of benefit, with respect to benefits
attributable to service before the
amendment is treated as impermissibly
reducing accrued benefits. For a
retirement-type subsidy, this protection
applies only with respect to a
participant who satisfies (either before
or after the amendment) the
preamendment conditions for the
subsidy. The last sentence of section
411(d)(6)(B) provides that the Secretary
may by regulations provide that section
411(d)(6)(B) does not apply to a plan
amendment that eliminates an optional
form of benefit (other than a plan
amendment that has the effect of
eliminating or reducing an early
retirement benefit or a retirement-type
subsidy).

Section 436(d)(2) provides that a
defined benefit plan which is a single-
employer plan must provide that,
during any period in which the plan
sponsor is a debtor in a case under title
11, United States Code, or similar
Federal or State law (a “bankruptcy
case’’), the plan may not pay any
“prohibited payment.” However, that
limitation does not apply in a plan year
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on or after the date on which the
enrolled actuary of the plan certifies
that the adjusted funding target
attainment percentage (as defined in
section 436(j)(2)) of the plan for the plan
year is not less than 100 percent.

Section 436(d)(5) sets forth a
definition of the term “prohibited
payment.” Under this definition, a
“prohibited payment” is: (1) Any
payment, in excess of the monthly
amount paid under a single life annuity
(plus any social security supplements
described in the last sentence of section
411(a)(9)), to a participant or beneficiary
whose annuity starting date (as defined
in section 417(f)(2)) occurs during any
period a limitation under section
436(d)(1) or section 436(d)(2) is in
effect; (2) any payment for the purchase
of an irrevocable commitment from an
insurer to pay benefits; and (3) any other
payment specified by the Secretary by
regulations. The term “prohibited
payment”’ does not include the payment
of a benefit which under section
411(a)(11) may be immediately
distributed without the consent of the
participant.

Section 1.411(d)—4, Q&A-1(a)
provides that the term “section
411(d)(6) protected benefit” includes:
(1) Benefits described in section
411(d)(6)(A); (2) early retirement
benefits (as defined in § 1.411(d)-
3(g)(6)(i)) and retirement type subsidies
(as defined in § 1.411(d)-3(g)(6)(iv));
and (3) optional forms of benefit
described in section 411(d)(6)(B)(ii).

Section 1.411(d)-4, Q&A-1(b)(1)
provides that the term “optional form of
benefit” for purposes of § 1.411(d)—4 has
the same meaning as in § 1.411(d)—
3(g)(6)(ii). Section 1.411(d)-3(g)(6)(ii)(A)
defines the term “optional form of
benefit” as ““a distribution alternative
(including the normal form of benefit)
that is available under the plan with
respect to an accrued benefit or a
distribution alternative with respect to a
retirement-type benefit. Different
optional forms of benefit exist if a
distribution alternative is not payable
on substantially the same terms as
another distribution alternative. The
relevant terms include all terms
affecting the value of the optional form,
such as the method of benefit
calculation and the actuarial factors or
assumptions used to determine the
amount distributed. Thus, for example,
different optional forms of benefit may
result from differences in terms relating
to the payment schedule, timing,
commencement, medium of distribution
(for example, in cash or in kind),
election rights, differences in eligibility
requirements, or the portion of the

benefit to which the distribution
alternative applies.”

Section 1.411(d)-4, Q&A-2(a)(1)
provides that a plan is not permitted to
be amended to eliminate or reduce a
section 411(d)(6) protected benefit that
has already accrued, except as provided
in §1.411(d)-3 or §1.411(d)—4. Under
§1.411(d)—4, Q&A-2(b)(1), the
Commissioner is authorized to provide
for the elimination or reduction of an
optional form of benefit to the extent
that plan participants do not lose either
a valuable right or an employer-
subsidized optional form of benefit
when a similar optional form of benefit
with a comparable subsidy is not
provided.! In addition, § 1.411(d)-4,
Q&A-2(b)(2)(i) through (xi) sets forth
specific situations under which the
elimination or reduction of certain
section 411(d)(6) protected benefits that
have already accrued does not violate
section 411(d)(6). These exceptions have
been included in regulations pursuant
to the Service’s authority under the last
sentence of section 411(d)(6)(B) to
permit a plan amendment that
eliminates or reduces optional forms of
benefit (other than a plan amendment
that has the effect of eliminating or
reducing an early retirement benefit or
a retirement-type subsidy).

Section 1.436-1(d)(2) provides that a
plan satisfies the requirements of
section 436(d)(2) and § 1.436-1(d)(2)
only if the plan provides that a
participant or beneficiary is not
permitted to elect an optional form of
benefit that includes a prohibited
payment, and the plan will not pay any
prohibited payment, with an annuity
starting date that occurs during any
period in which the plan sponsor is a
debtor in a case under title 11, United
States Code, or similar Federal or State
law, except for payments made with an
annuity starting date that occurs on or
after the date within the plan year on
which the enrolled actuary of the plan
certifies that the plan’s adjusted funding
target attainment percentage for the plan
year is not less than 100 percent.

Title IV of ERISA provides for a
pension plan termination insurance
program that is administered by the
Pension Benefit Guaranty Corporation
(PBGC). PBGC guarantees nonforfeitable
benefits, up to specified limits, for
defined benefit pension plans that are
covered under the program.2 If a single-
employer plan terminates in a distress
termination under section 4041(c) of

1Such an amendment can be authorized only
through the publication of revenue rulings, notices,
and other documents of general applicability. See
§601.601(d)(2)(ii)(b).

2 See section 4021 of ERISA.

ERISA or an involuntary termination
under section 4042 of ERISA, and the
plan assets are not sufficient to provide
all guaranteed benefits, PBGC pays
benefits to participants and beneficiaries
under the provisions of Title IV and
PBGC’s regulations.3 PBGC allows a
participant who is not in pay status at
the time of the termination to elect
among the various annuity forms
described in 29 CFR 4022.8. In addition,
under 29 CFR 4022.7, PBGC does not
pay benefits in a single sum in excess

of $5,000 (except under certain limited
circumstances).

Section 204(g) of ERISA contains
rules that are parallel to Code section
411(d)(6). Under section 101 of
Reorganization Plan No. 4 of 1978 (43
FR 47713) and section 204(g) of ERISA,
the Secretary of the Treasury has
interpretive jurisdiction over the subject
matter addressed in these regulations for
purposes of ERISA, as well as the Code.
Thus, these regulations issued under
section 411(d)(6) of the Code would
apply as well for purposes of section
204(g) of ERISA.

Explanation of Provisions

These proposed regulations would
provide a limited exception under
section 411(d)(6)(B) to permit a plan
sponsor that is a debtor in a bankruptcy
proceeding to amend its single-
employer defined benefit plan to
eliminate a single-sum distribution
option (or other optional form of benefit
providing for accelerated payments) if
certain conditions are satisfied.

In particular, the proposed regulations
would permit a single-employer plan
that is covered under section 4021 of
ERISA to be amended, effective for a
plan amendment that is both adopted
and effective after August 31, 2012, to
eliminate an optional form of benefit
that includes a prohibited payment
described in section 436(d)(5), provided
that four conditions are satisfied on the
later of the date the amendment is
adopted or effective (the applicable
amendment date, as defined in
§ 1.411(d)-3(g)(4)). First, the enrolled
actuary of the plan has certified that the
plan’s adjusted funding target
attainment percentage (as defined in
section 436(j)(2)) for the plan year that
contains the applicable amendment date
is less than 100 percent. Second, the
plan is not permitted to pay any
prohibited payment, due to application
of the requirements of section 436(d)(2)
of the Code and section 206(g)(3)(B) of
ERISA, because the plan sponsor is a
debtor in a bankruptcy case (that is, a
case under title 11, United States Code,

3 See section 4022 of ERISA.
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or under similar Federal or State law).
Third, the court overseeing the
bankruptcy case has issued an order,
after notice to each affected party
(within the meaning of section
4001(a)(21) of ERISA) and a hearing,*
finding that the adoption of the
amendment eliminating that optional
form of benefit is necessary to avoid a
distress termination of the plan
pursuant to section 4041(c) of ERISA or
an involuntary termination of the plan
pursuant to section 4042 of ERISA
before the plan sponsor emerges from
bankruptcy (or before the bankruptcy
case is otherwise completed). Fourth,
PBGC has issued a determination that
the adoption of the amendment
eliminating that optional form of benefit
is necessary to avoid a distress or
involuntary termination of the plan
before the plan sponsor emerges from
bankruptcy (or before the bankruptcy
case is otherwise completed) and that
the plan is not sufficient for guaranteed
benefits within the meaning of section
4041(d)(2) of ERISA.

These proposed regulations would
exercise the Secretary’s authority under
the last sentence of section 411(d)(6)(B)
in order to permit this type of
amendment that eliminates an optional
form of benefit in these limited
circumstances. The legislative history of
section 411(d)(6)(B), which was added
by section 301(a) of the Retirement
Equity Act of 1984, Public Law 98-397,
states the intent that Treasury
regulations could permit the elimination
of an optional form of benefit if ““(1) the
elimination of the option does not
eliminate a valuable right of a
participant or beneficiary, and (2) the
option is not subsidized or a similar
benefit with a comparable subsidy is
provided.” 5 The legislative history
further states that the committee
“expects that the regulations will not
permit the elimination of a ‘lump-sum
distribution option’ because, for a
participant or beneficiary with
substandard mortality, the elimination
of that option could eliminate a valuable
right even if a benefit of equal actuarial
value (based on standard mortality) is
available under the plan.” 6

If the four conditions set forth in the
regulations are satisfied, a single-sum
distribution option or other optional
form of benefit that includes a
prohibited payment (generally a
payment that is in excess of the monthly
amounts payable under a single life
annuity) would not currently be
available and would not be available in

4See 11 U.S.C. 102(1).
58S. Rep. No. 98-575, at 30 (1984).
61d.

the future. The plan would not currently
be permitted to pay that optional form
of benefit because section 436(d)(2)
(which imposes restrictions on the
payment of prohibited payments while
the plan sponsor is in bankruptcy) bars
the payment of such an optional form of
benefit under these conditions.
Furthermore, the bankruptcy court and
the PBGC would each have issued a
determination that the plan would be
terminated in a distress or involuntary
termination unless that optional form of
benefit were eliminated. In addition, the
PBGC would have determined that the
plan is not sufficient for guaranteed
benefits. In such a case, pursuant to
§4022.7 and §4022.8 of the PBGC
regulations, the optional form of benefit
would not have been available after the
plan termination. Accordingly, the
elimination of the optional form of
benefit would not result in the loss of

a valuable right of a participant or
beneficiary.

In addition, the plan amendment
would not eliminate or reduce early
retirement benefits or retirement-type
subsidies, which would continue to be
available under the plan. Because the
plan would not be terminated in a
distress or involuntary termination,
participants would continue to be
credited with additional service under
the plan and could become eligible for
early retirement benefits and retirement-
type subsidies, regardless of whether
participants received benefit accruals
with respect to the additional service.
Moreover, because the plan would not
be terminated, the plan might have the
opportunity to recover from its
underfunded status.

Under these proposed regulations, a
judicial determination must be made,
after notice to each affected party
(including each plan participant, each
employee organization representing
plan participants, and the PBGC) and a
hearing, that the amendment is
necessary to avoid termination of the
plan in a distress or involuntary
termination before the plan sponsor
emerges from bankruptcy. The primary
purpose of this notice and hearing
requirement is to afford plan
participants who may be affected the
opportunity to be heard on whether the
amendment is necessary to avoid plan
termination.

Effective/Applicability Dates

These regulations are proposed to
apply to plan amendments that are
adopted and effective after August 31,
2012.

Special Analyses

It has been determined that these
proposed regulations are not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulation does not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, this
regulation has been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS. The
Treasury Department and the IRS
request comments on all aspects of the
proposed rules, including specifically
whether the regulations should impose
additional conditions on the prospective
elimination of the single-sum
distribution option (or other optional
form of benefit that includes a
prohibited payment), such as a
condition that, after the amendment, the
plan must offer annuity distribution
options that provide substantial
survivor benefits, such as both (1) a life
annuity with a term certain of 15 or
more years and (2) a 100% joint and
survivor annuity, in order to give
participants who have substandard
mortality the opportunity to protect
their survivors.

All comments will be available at
www.regulations.gov or upon request. A
public hearing has been scheduled for
Friday, August 24, 2012, beginning at
10 a.m. in the Auditorium, Internal
Revenue Service, 1111 Constitution
Avenue NW., Washington, DC. Due to
building security procedures, visitors
must enter at the Constitution Avenue
entrance. In addition, all visitors must
present photo identification to enter the
building. Because of access restrictions,
visitors will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
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to present oral comments at the hearing
must submit written or electronic
comments by August 20, 2012 and
submit an outline of topics to be
discussed and the amount of time to be
devoted to each topic (a signed original
and eight (8) copies) by August 16,
2012.

A period of 10 minutes will be
allotted to each person for making
comments. An agenda showing the
scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information

The principal authors of these
regulations are Neil S. Sandhu and
Linda S.F. Marshall, Office of Division
Counsel/Associate Chief Counsel (Tax
Exempt and Government Entities).
However, other personnel from the IRS
and the Treasury Department
participated in the development of these
regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.411(d)—4 is amended
by adding a new paragraph
A-2(b)(2)(xii) to read as follows:

§1.411(d)-4 Section 411(d)(6) protected
benefits.

%?A_Z: L

* *x %
2 * x %

(xii) Prohibited payment option under
single-employer defined benefit plan of
plan sponsor in bankruptcy. A single-
employer plan that is covered under
section 4021 of the Employee
Retirement Income Security Act of 1974,
Public Law 93-406 (88 Stat. 829 (1974)),
as amended (ERISA), may be amended,
effective for a plan amendment that is
both adopted and effective after August
31, 2012, to eliminate an optional form
of benefit that includes a prohibited
payment described in section 436(d)(5),
provided that the following conditions
are satisfied on the applicable
amendment date (as defined in

§1.411(d)-3(g)(4)):

(A) The enrolled actuary of the plan
has certified that the plan’s adjusted
funding target attainment percentage (as
defined in section 436(j)(2)) for the plan
year that contains the applicable
amendment date is less than 100
percent;

(B) The plan is not permitted to pay
any prohibited payment, due to
application of the requirements of
section 436(d)(2) of the Internal
Revenue Code and section 206(g)(3)(B)
of ERISA, because the plan sponsor is a
debtor in a bankruptcy case (that is, a
case under title 11, United States Code,
or under similar Federal or State law);

(C) The court overseeing the
bankruptcy case has issued an order,
after notice to each affected party
(within the meaning of section
4001(a)(21) of ERISA) and a hearing,
finding that the adoption of the
amendment eliminating that optional
form of benefit is necessary to avoid a
distress termination of the plan
pursuant to section 4041(c) of ERISA or
an involuntary termination of the plan
pursuant to section 4042 of ERISA
before the plan sponsor emerges from
bankruptcy (or before the bankruptcy
case is otherwise completed); and

(D) The Pension Benefit Guaranty
Corporation has issued a determination
that—

(1) The adoption of the amendment
eliminating that optional form of benefit
is necessary to avoid a distress or
involuntary termination of the plan
before the plan sponsor emerges from
bankruptcy (or before the bankruptcy
case is otherwise completed); and

(2) The plan is not sufficient for
guaranteed benefits within the meaning
of section 4041(d)(2) of ERISA.

* * * * *

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2012-15072 Filed 6-20-12; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 301

[REG-153627-08]

RIN-1545-B140

Reporting and Notice Requirements for

Deferred Vested Benefits Under
Section 6057

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations that would
provide guidance relating to automatic
extensions of time for filing certain
employee plan returns by adding the
Form 8955—-SSA, “Annual Registration
Statement Identifying Separated
Participants With Deferred Vested
Benefits,” to the list of forms that are
covered by the Income Tax Regulations
on automatic extensions. The proposed
regulations would also provide
guidance on applicable reporting and
participant notice rules that require
certain plan administrators to file
registration statements and provide
notices that set forth information for
deferred vested participants. These
regulations would affect administrators
of, employers maintaining, participants
in, and beneficiaries of plans that are
subject to the reporting and participant
notice requirements.

DATES: Comments and requests for a
public hearing must be received by
September 19, 2012.

ADDRESSES: Send submissions to
CC:PA:LPD:PR (REG-153627-08), Room
5205, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-153627—
08), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC, 20224 or sent
electronically via the Federal
eRulemaking Portal at www.regulations.
gov (IRS REG-153627-08).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
William Gibbs, Sarah Bolen, or Pamela
Kinard at (202) 622—6060; concerning
the submission of comments or to
request a public hearing,
Oluwafunmilayo Taylor, (202) 622-7180
(not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been approved by the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)) under 1545—2187 and
1545—-0212. Comments on the collection
of information should be sent to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Attn: IRS Reports
Clearance Officer, SE:CAR:MP:T:T:SP;
Washington, DC 20224. Comments on
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the collection of information should be
received by August 20, 2012. Comments
are specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Internal Revenue Service, including
whether the information will have
practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information;

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start—up costs
and costs of operation, maintenance,
and purchase of service to provide
information.

The collection of information in these
proposed regulations is in §§ 301.6057—
1 and 1.6081-11. This information is
required in order to comply with the
reporting and notice requirements of
section 6057 and to provide automatic
extensions of time for filing certain
employee plan returns under section
6081. Information relating to these
proposed regulations will be collected
through Form 8955—-SSA and Form
5558. This information relates to plan
participants who separate from service
covered under the plan and who are
entitled to deferred vested retirement
benefits under the plan. Any burden
relating to these proposed regulations
will be included and reported in the
next revisions of Form 8955—-SSA and
Form 5558, after these proposed
regulations are accepted as final.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information,
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

Section 6057(a) of the Internal
Revenue Code (Code) requires the
administrator of a plan that is subject to
the vesting standards of section 203 of
the Employee Retirement Income
Security Act of 1974 (ERISA) to file,
within the time prescribed by

regulations, a registration statement
with the Secretary of the Treasury. The
registration statement sets forth certain
information relating to the plan, plan
participants who separate from service
covered by the plan and are entitled to
deferred vested retirement benefits, and
the nature, amount, and form of
deferred vested retirement benefits to
which the plan Earticipants are entitled.

Section 6057(b) provides that any
plan administrator required to register
under section 6057(a) shall, within the
time prescribed by regulations, also
notify the Secretary of any change in the
name of the plan or the name and
address of the plan administrator, the
termination of the plan, or the merger or
consolidation of the plan with any other
plan or its division into two or more
plans.

Section 6057(c) provides that, to the
extent provided in regulations
prescribed by the Secretary, the
administrator of a plan not subject to the
reporting requirements of section
6057(a) (including a governmental plan
within the meaning of section 414(d) or
a church plan within the meaning of
section 414(e)) may at its option file
such information as the plan
administrator may wish to file with
respect to the deferred retirement vested
benefit rights of any plan participant
separated from service covered by the
plan.

Section 6057(d) requires the Secretary
to transmit copies of any statements,
notifications, reports, or other
information obtained by the Secretary
under section 6057 to the Commissioner
of Social Security.

Section 6057(e) of the Code and
section 105(c) of ERISA require each
plan administrator that is subject to the
reporting requirements of section 6057
to furnish to each deferred vested
participant an individual statement
setting forth the information required by
section 6057(a)(2). The individual
statement required by section 6057(e)
must also notify each participant of any
benefits that are forfeitable if the
participant dies before a certain date.
The individual statement must be
furnished no later than the date for
filing the registration statement required
under section 6057(a).

Section 6057(f)(1) provides that the
Secretary, after consultation with the
Commissioner of Social Security, may
issue such regulations as may be
necessary to carry out the provisions of
this section.

Since the enactment of ERISA, the
Schedule SSA, a schedule to the Form
5500, ‘“Annual Return/Report of
Employee Benefit Plan,” has been the
form used by plan administrators to

comply with the reporting requirements
of section 6057. On July 21, 2006, the
Department of Labor (DOL) published a
final rule in the Federal Register (71 FR
41359) requiring electronic filing of the
Form 5500 series for plan years
beginning after January 1, 2008. On
November 16, 2007, the DOL published
a final rule in the Federal Register (72
FR 64710) postponing the effective date
of the electronic filing mandate to apply
to plan years beginning on or after
January 1, 2009. See 29 CFR
§2520.104a-2.

In order to implement the DOL’s
mandate for electronic filing of the Form
5500, the IRS-only schedules to the
Form 5500, including the Schedule
SSA, were eliminated from the Form
5500. One result of the elimination of
the Schedule SSA is that Form 5500
filings that include Schedule SSA
information regarding participants are
now subject to rejection (even for late or
amended filings for plan years before
2009). The Schedule SSA was replaced
by Form 8955-SSA, “Annual
Registration Statement Identifying
Separated Participants With Deferred
Vested Benefits,” an IRS-only stand-
alone form. Announcement 2011-21
(2011-12 IRB 567), see § 601.601(d)(2),
designates Form 8955—SSA as the form
to be used to satisfy the reporting
requirements of section 6057 for plan
years beginning on or after January 1,
2009. Announcement 2011-21 also
established an annual due date for the
filing of the Form 8955—-SSA. In general,
if a Form 8955—-SSA must be filed for a
plan year, it must be filed by the last
day of the 7th month following the last
day of that plan year (plus extensions).

Section 6081(a) provides that the
Secretary may grant a reasonable
extension of time for filing any required
return, declaration, statement, or other
document. Except for certain taxpayers,
the extension of time shall not exceed
6 months.

Section 1.6081—1(a) of the Income Tax
Regulations provides that the
Commissioner is authorized to grant a
reasonable extension of time for filing
any return, declaration, statement, or
other document that relates to any tax
imposed under subtitle A of the Code.
Under § 1.6081-1(b), the application
must be in writing, be signed by the
taxpayer or his representative, and set
forth the reason for requesting an
extension.

Section 1.6081-11 of the regulations
provides that a plan administrator or
sponsor of an employee benefit plan
required to file a Form 5500 will be
allowed an automatic extension of the
time to file the Form 5500. To receive
an automatic extension of time to file,
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the plan administrator or sponsor must
complete a Form 5558, “Application for
Extension of Time to File Certain
Employee Benefit Returns,” and file the
application with the Internal Revenue
Service on or before the date that the
Form 5500 series return must be filed.
Form 5558 is used to request an
automatic extension of time to file a
Form 5500 return or Form 8955—-SSA. In
accordance with §1.6081-11 and Form
5558 (including instructions), an
application for an extension of time to
file a Form 5500 series return need not
be signed. However, in accordance with
§1.6081-1, Form 5558 provides that an
application for an extension of time to
file Form 8955—SSA must be signed.

Explanation of Provisions

After the current version of the Form
5558 was issued, several comments
were received that questioned the need
for a signature to extend the time for
filing Form 8955—SSA, particularly
since a signature is not required to
extend the time to file a Form 5500
series return. The commentators noted
that, like its predecessor, the Schedule
SSA, the Form 8955—-SSA is generally
prepared in conjunction with the
preparation of a plan’s Form 5500. They
also stated that a signature requirement
for the Form 8955—SSA is likely to
cause confusion and missed deadlines
because of the different rule for the
Form 5500. Finally, the commentators
contended that the signature
requirement is burdensome for both
filers and the IRS because the
requirement complicates the extension
request process.

The proposed regulations would
amend § 1.6081-11, relating to
automatic extensions of time for filing
certain employee plan returns, by
adding the Form 8955—SSA to the list of
forms that are covered by the automatic
2%~ month extension that applies by
filing Form 5558. This will permit a
plan administrator to receive an
automatic extension of 272 months by
submitting, on or before the general due
date of the Form 8955—-SSA, a Form
5558 indicating that an extension is
being requested for filing the Form
8955—SSA. Thus, under the proposed
regulations, the same rules that apply to
request an extension of time to file the
Form 5500 series would also apply to
request an extension of time to file Form
8955—SSA. In addition, the proposed
regulations would amend § 1.6081-11 to
provide that a signature would not be
required to request an extension of time
to file Form 5500 and Form 8955—-SSA.
It is anticipated that the Form 5558 and
instructions will be revised to reflect
this change for the Form 8955-SSA.

In addition, pursuant to section
6011(a), these proposed regulations
would formally designate the Form
8955—SSA as the form used to satisfy
the reporting requirements of section
6057. These proposed regulations would
retain the general reporting
requirements that applied to the
Schedule SSA with certain minor
modifications.

As discussed in the background
section of this preamble, section 6057(a)
requires the plan administrator (within
the meaning of section 414(g)) of a plan
that is subject to the vesting standards
of section 203 of ERISA to file, within
the time prescribed by regulations, a
registration statement that sets forth
certain information on deferred vested
participants. Under existing § 301.6057—
1(c)(1) of the Procedure and
Administration regulations, the plan
administrator of an employee benefit
plan described in § 301.6057—1(a)(3), or
any other employee retirement benefit
plan (including a governmental or
church plan), may at its option file on
the Schedule SSA information relating
to the deferred vested retirement benefit
of any plan participant who separates at
any time from service covered under the
plan. These proposed regulations would
retain the ability of such plans to report
deferred vested information on a
voluntary basis but require that the
information be submitted to the IRS on
Form 8955—-SSA. The proposed
regulations would also delegate
authority to the Commissioner of the
Internal Revenue Service to provide
special rules under section 6057
(including designating the form used to
comply with section 6057) in revenue
rulings, notices, or other guidance
published in the Internal Revenue
Bulletin (see §601.601(d)(2)(ii)(b) of this
chapter). Finally, the proposed
regulations would delete certain
obsolete transition rules and update
cross-references in §§1.6057—1 and
1.6057-2.

Proposed Effective Date

These regulations are generally
proposed to be effective on or after June
21, 2012. Taxpayers may rely on these
proposed regulations for guidance
pending the issuance of final
regulations. If, and to the extent, the
final regulations are more restrictive
than the guidance in these proposed
regulations, those provisions of the final
regulations will be applied without
retroactive effect.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined

in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has been determined that 5 U.S.C.
533(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. It is hereby
certified that the collection of
information in these proposed
regulations will not have a significant
economic impact on a substantial
number of small entities. This
certification is based on the fact that
most small entities that maintain
employee retirement income benefit
plans use third party administrators to
perform their recordkeeping function.
Therefore, an analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, these regulations have been
submitted to the Office of Chief Counsel
for Advocacy of the Small Business
Administration for comments on its
impact on small business.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are submitted timely to
the IRS as prescribed in this preamble
under the ADDRESSES heading. The IRS
and Treasury Department request
comments on all aspects of the proposed
rules. All comments are available at
www.regulations.gov or upon request. A
public hearing will be scheduled if
requested in writing by any person who
timely submits written comments. If a
public hearing is scheduled, notice of
the date, time, and place of the public
hearing will be published in the Federal
Register.

Drafting Information

The principal authors of these
regulations are Sarah R. Bolen and
Pamela R. Kinard, Office of Division
Counsel/Associate Chief Counsel (Tax
Exempt and Government Entities).
However, other personnel from the IRS
and the Treasury Department
participated in the development of these
regulations.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 301

Employment taxes, Estate taxes, Gift
taxes, Income taxes, Penalties, Reporting
and Recordkeeping requirements.
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Proposed Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 301
are proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.6081-11 is amended
by:

1. Revising paragraph (a).

2. Adding paragraph (b)(3).

3. Revising the paragraph heading of
paragraph (d) and adding paragraph
(d)(2).

4. Revising the paragraph heading of
paragraph (e) and adding paragraph
(e)(2).

The revisions and additions read as
follows:

§1.6081-11 Automatic extension of time
for filing certain employee plan returns.

(a) In general. An administrator or
sponsor of an employee benefit plan
required to file a return under the
provisions of subpart E of part III of
chapter 61 or the regulations under that
chapter on Form 5500 (series), “Annual
Return/Report of Employee Benefit
Plan” or Form 8955—-SSA, “Annual
Registration Statement Identifying
Separated Participants with Deferred
Vested Benefits,” will be allowed an
automatic extension of time to file the
return until the 15th day of the third
month following the date prescribed for
filing the return if the administrator or
sponsor files an application under this
section in accordance with paragraph
(b) of this section.

(b) * * *

(3) A signature is not required for an
automatic extension of time to file Form
5500 (series) and Form 8955—SSA.

* * * * *

(d) Penalties—(1) Form 5500. * * *

(2) Form 8955-SSA. See section 6652
for penalties for failure to file a timely
and complete Form 8955—-SSA.

(e) Effective/Applicability dates—(1)
Form 5500. * * *

(2) Form 8955-SSA. This section is
applicable for applications for an
automatic extension of time to file Form
8955—SSA filed after June 21, 2012.

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 3. The authority for part 301
continues to read in part as follows:
Authority: 26 U.S.C. 7508 * * *

Par. 4. Section 301.6057-1 is
amended by:

1. Revising paragraphs (a)(4) and
(a)(5)(i1).

2. Removing paragraph (b)(2)(iii) and
redesignating paragraph (b)(2)(iv) as
(b)(2)(iii).

3. Revising newly designated
paragraph (b)(2)(iii).

4. Revising paragraphs (b)(3)(ii),
(b)(3)(iii), (c), (d), (1), and (g).

The revisions read as follows:

§301.6057-1 Employee retirement benefit
plans; identification of participant with
deferred vested retirement benefit.

(a] * *x *

(4) Filing requirements—(i) In general.
Information relating to the deferred
vested retirement benefit of a plan
participant must be filed on Form 8955—
SSA, “Annual Registration Statement
Identifying Separated Participants With
Deferred Vested Benefits.” Form 8955—
SSA shall be filed on behalf of an
employee retirement benefit plan for
each plan year for which information
relating to the deferred vested
retirement benefit of a plan participant
is filed under paragraph (a)(5) or (b)(2)
of this section. There shall be reported
on Form 8955—SSA the name and Social
Security number of the participant, a
description of the nature, form and
amount of the deferred vested
retirement benefit to which the
participant is entitled, and such other
information as is required by section
6057(a) or Form 8955—-SSA and the
accompanying instructions. The form of
the benefit reported on Form 8955—-SSA
shall be the normal form of benefit
under the plan, or, if the plan
administrator (within the meaning of
section 414(g)) considers it more
appropriate, any other form of benefit.

(ii) General due date for filing. The
forms prescribed by section 6057(a),
including Form 8955—-SSA, shall be
filed in the manner and at the time as
required by the forms and related
instructions applicable to the annual
period.

(iii) Delegation of authority to
Commissioner. The Commissioner may
provide special rules under section 6057
(including designating the form used to
comply with section 6057) in revenue
rulings, notices, or other guidance
published in the Internal Revenue
Bulletin (see §601.601(d)(2)(ii)(b) of this
chapter) that the Commissioner
determines to be necessary or
appropriate with respect to the filing
requirements under section 6057.

(5) * % %

(ii) Exception. Nothwithstanding
paragraph (a)(5)(i) of this section, no
information relating to the deferred
vested retirement benefit of a separated
participant is required to be filed on

Form 8955—SSA if, before the date such
Form 8955—SSA is required to be filed
(including any extension of time for
filing granted pursuant to section 6081),
the participant—

(A) Is paid some or all of the deferred
vested retirement benefit under the
plan;

(B) Returns to service covered under
the plan; or

(C) Forfeits all of the deferred vested
retirement benefit under the plan.

(b) EE

(2) I

(iii) Exception. Notwithstanding
paragraph (b)(2)(i) of this section, no
information relating to a participant’s
deferred vested retirement benefit is
required to be filed on Form 8955-SSA
if, before the date such Form 8955—-SSA
is required to be filed (including any
extension of time for filing granted
pursuant to section 6081), the
participant—

(A) Is paid some or all of the deferred
vested retirement benefit under the
plan;

(B) Accrues additional retirement
benefits under the plan; or

(C) Forfeits all of the deferred vested
retirement benefit under the plan.

(3) * % %

(ii) Inability to determine correct
amount of participant’s deferred vested
retirement benefit. The plan
administrator must indicate on Form
8955—SSA that the amount of a
participant’s deferred vested retirement
benefit showed therein may be other
than that to which the participant is
actually entitled if such amount is
computed on the basis of plan records
that the plan administrator maintains
and such records—

(A) Are incomplete with respect to the
participant’s service covered by the plan
(as described in paragraph (b)(3)(i) of
this section); or

(B) Fail to account for the
participant’s service not covered by the
plan which is relevant to a
determination of the participant’s
deferred vested retirement benefit under
the plan (as described in paragraph
(b)(3)(1) of this section).

(iii) Inability to determine whether
participant vested in deferred retirement
benefit. Where, as described in
paragraph (b)(3)(i) of this section,
information to be reported on Form
8955—SSA is to be based upon records
which are incomplete with respect to a
participant’s service covered by the plan
or which fail to take into account
relevant service not covered by the plan,
the plan administrator may be unable to
determine whether or not the
participant is vested in any deferred
retirement benefit. If, in view of
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information provided either by the
incomplete records or the plan
participant, there is a significant
likelihood that the plan participant is
vested in a deferred retirement benefit
under the plan, information relating to
the participant must be filed on Form
8955—SSA with the notation that the
participant may be entitled to a deferred
vested benefit under the plan, but
information relating to the amount of
the benefit may be omitted. This
paragraph (b)(3)(iii) does not apply in a
case in which it can be determined from
plan records maintained by the plan
administrator that the participant is
vested in a deferred retirement benefit.
Paragraph (b)(3)(ii) of this section,
however, may apply in such a case.

(c) Voluntary filing—(1) In general.
The plan administrator of an employee
retirement benefit plan described in
paragraph (a)(3) of this section, or any
other employee retirement benefit plan
(including a governmental plan within
the meaning of section 414(d) or a
church plan within the meaning of
section 414(e)), may, at its option, file
on Form 8955—-SSA information relating
to the deferred vested retirement benefit
of any plan participant who separates at
any time from service covered by the
plan.

(2) Deleting previously filed
information. If, after information
relating to the deferred vested
retirement benefit of a plan participant
is filed on Form 8955—SSA (or a
predecessor to Form 8955—-SSA), the
plan participant is paid some or all of
the deferred vested retirement benefit
under the plan or forfeits all of the
deferred vested retirement benefit under
the plan, the plan administrator may, at
its option, file on Form 8955—-SSA (or
such other form as may be provided for
this purpose) the name and Social
Security number of the plan participant
with the notation that information
previously filed relating to the
participant’s deferred vested retirement
benefit should be deleted.

(d) Filing incident to cessation of
payment of benefits—(1) In general. No
information relating to the deferred
vested retirement benefit of a plan
participant is required to be filed on
Form 8955—SSA if before the date such
Form 8955—SSA is required to be filed,
some of the deferred vested retirement
benefit is paid to the participant, and
information relating to a participant’s
deferred vested retirement benefit
which was previously filed on Form
8955—SSA (or a predecessor to Form
8955—SSA) may be deleted if the
participant is paid some of the deferred
vested retirement benefit. If payment of
the deferred vested retirement benefit

ceases before all of the benefit to which
the participant is entitled is paid to the
participant, information relating to the
deferred vested retirement benefit to
which the participant remains entitled
shall be filed on the Form 8955—-SSA
filed for the plan year following the last
plan year within which a portion of the
benefit is paid to the participant.

(2) Exception. Notwithstanding
paragraph (d)(1) of this section, no
information relating to the deferred
vested retirement benefit to which the
participant remains entitled is required
to be filed on Form 8955-SSA if, before
the date such Form 8955—-SSA is
required to be filed (including any
extension of time for filing granted
pursuant to section 6081), the
participant—

(i) Returns to service covered by the
plan;

(i1) Accrues additional retirement
benefits under the plan; or

(ii1) Forfeits the benefit under the
plan.

* * * * *

(f) Penalties. For amounts imposed in
the case of failure to file the report of
deferred vested retirement benefits
required by section 6057(a) and
paragraph (a) or (b) of this section, see
section 6652(d)(1).

(g) Effective/applicability date—(1) In
general. Except as otherwise provided
in this paragraph (g), this section is
applicable for filings on or after June 21,
2012.

(2) Special effective date rules for

periods before the general effective date.

Section 301.6057—1 of this chapter, as it
appeared in the April 1, 2008 edition of
26 CFR part 301, applies for periods
before the general effective date.

§301.6057-1 [Amended]

Par. 5. Section 301.6057-1 is
amended by removing the language
“schedule SSA” and adding “Form
8955—-SSA” in its place.

Par. 6. Section 301.6057-2 is
amended by revising paragraph (c) as
follows:

§301.6057-2 Employee retirement benefit
plans; notification of change in plan status.
* * * * *

(c) Penalty. For amounts imposed in
the case of failure to file a notification
of a change in plan status required by
section 6057(b) and this section, see
section 6652(d)(2).

* * * * *

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2012-15068 Filed 6—20-12; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2012-0494]
RIN 1625-AA00

Safety Zone for Fireworks Display,
Pamlico River; Washington, NC

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
the establishment of a temporary safety
zone on the Pamlico and Tar Rivers,
Washington, NC. This action is
necessary to protect the life and
property of the maritime public from the
hazards posed by fireworks displays.
This zone is intended to restrict vessels
from a portion of the Pamlico River and
Tar River during Beaufort County’s
300th Anniversary Celebration
Fireworks.

DATES: Comments and related material
must be received by the Coast Guard on
or before July 23, 2012.

ADDRESSES: You may submit comments
identified by docket number using any
one of the following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590—-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366-9329.

See the ‘“Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email CWO3 Joseph M. Edge, Sector
North Carolina Waterways Management,
Coast Guard; telephone 252-247-4525,
email Joseph.M.Edge@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms
DHS Department of Homeland Security
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NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number (USCG—2012-0494) in
the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG—2012-0494) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket

Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one, using one of the methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

B. Regulatory History and Information

There is no specific regulatory history
for the Beaufort County 300th
Celebration Fireworks Display.
However, the parameters of the Safety
Zone contemplated for the event are
substantially the same as the parameters
of the Safety Zone utilized for the
Washington Summer Festival and the
Washington 4th of July Fireworks that
was recently amended by USCG-2012—
0097 and posted in the Federal Register
in Vol 77 FR 14703.

C. Basis and Purpose

On September 22, 2012 fireworks will
be launched from a point on land near
the Pamlico and Tar Rivers to
commemorate Beaufort County’s 300th
anniversary. The temporary safety zone
created by this rule is necessary to
ensure the safety of vessels and
spectators from hazards associated with
the fireworks display. Such hazards
include obstructions to the waterway
that may cause death, serious bodily
harm, or property damage. Establishing
a safety zone to control vessel
movement around the location of the
launch area will help ensure the safety
of persons and property in the vicinity
of this event and help minimize the
associated risks.

D. Discussion of Proposed Rule

A temporary safety zone is necessary
to ensure the safety of spectators and
vessels during the setup, loading, and
launching of the Beaufort County 300th
Anniversary Fireworks Display. The
fireworks display will occur for
approximately 25 minutes from 9 p.m.
to 9:25 p.m. on September 22, 2012.
However, the Safety Zone would be
effective and enforced from 8 p.m. until
10 p.m. in order to ensure safety during
the setup, loading and removal of the
display equipment.

The safety zone would encompass all
waters on the Pamlico and Tar Rivers
within a 300 yard radius of the launch
site on land at position 35°32"25” N,
longitude 077°03’42” W from 8 p.m.
until 10 p.m. on September 22, 2012.
All geographic coordinates are North
American Datum 1983 (NAD 83). The
effect of this temporary safety zone will
be to restrict navigation in the regulated
area during the fireworks display.

All persons and vessels would have to
comply with the instructions of the
Coast guard Captain of the Port or the
designated on scene patrol personnel.
Entry into, transiting, or anchoring
within the safety zone would be
prohibited unless authorized by the
Captain of the Port Sector North
Carolina or his designated
representative. The Captain of the Port
or his designated representative may be
contacted via VHF Channel 16.
Notification of the temporary safety
zone will be provided to the public via
marine information broadcasts.

E. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. Although this regulation will
restrict access to the area, the effect of
this rule will not be significant because:
(i) The safety zone will only be in effect
from 8 p.m. to 10 p.m. on September 22,
2012, (ii) the Coast Guard will give
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advance notification via maritime
advisories so mariners can adjust their
plans accordingly, and (iii) although the
safety zone will apply to the section of
the Pamlico River and Tar River, vessel
traffic will be able to transit safely
around the safety zone.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this proposed rule on
small entities. The Coast Guard certifies
under 5 U.S.C. 605(b) that this proposed
rule will not have a significant
economic impact on a substantial
number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit through or
anchor in the specified portion of

Pamlico River and Tar River from 8 p.m.

to 10 p.m. on September 22, 2012.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This rule will
only be in effect for two hours, from
8 p.m. to 10 p.m. Although the safety
zone will apply to a section of the
Pamlico River, vessel traffic will be able
to transit safely around the safety zone.
Before the effective period, the Coast
Guard will issue maritime advisories
widely available to the users of the
waterway.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

4. Collection of Information

This proposed rule will not call for a
new collection of information under the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and determined that this rule
does not have implications for
federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

8. Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

9. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an

environmental risk to health or risk to
safety that might disproportionately
affect children.

11. Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

12. Energy Effects

This proposed rule is not a
“significant energy action” under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use because it is not a
“significant regulatory action” under
Executive Order 12866 and is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

13. Technical Standards

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

14. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule establishes a temporary safety zone
to protect the public from fireworks
fallout. This rule is categorically
excluded from further review under
paragraph 34(g) of Figure 2—1 of the
Commandant Instruction. A preliminary
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
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environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. Add § 165.T05—0494 to read as
follows:

§165.T05-0494 Safety Zone For Fireworks
Display, Pamlico River; Washington, NC

(a) Definitions. For the purposes of
this section, Captain of the Port means
the Commander, Sector North Carolina.
Representative means any Coast Guard
commissioned, warrant, or petty officer
who has been authorized to act on the
behalf of the Captain of the Port.

(b) Location. The following area is a
safety zone: This safety zone will
encompass all waters on the Pamlico
and Tar Rivers within a 300 yard radius
of the launch site on land at position
latitude 35°32°25” N, longitude
077°03’42” W. All geographic
coordinates are North American Datum
1983 (NAD 83).

(c) Regulations. (1) The general
regulations contained in § 165.23 of this
part apply to the area described in
paragraph (b) of this section.

(2) Persons or vessels requiring entry
into or passage through any portion of
the safety zone must first request
authorization from the Captain of the
Port, or a designated representative,
unless the Captain of the Port
previously announced via Marine Safety
Radio Broadcast on VHF Marine Band
Radio channel 22 (157.1 MHz) that this
regulation will not be enforced in that
portion of the safety zone. The Captain
of the Port can be contacted at telephone
number (910) 343-3882 or by radio on
VHF Marine Band Radio, channels 13
and 16.

(d) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the zone by Federal,
State, and local agencies.

(e) Enforcement period. This section
will be enforced from 8 p.m. to 10 p.m.
on September 22, 2012 unless cancelled
earlier by the Captain of the Port.

Dated: June 8, 2012.

A. Popiel,

Captain, U.S. Coast Guard, Captain of the
Port North Carolina.

[FR Doc. 2012-15112 Filed 6—-20-12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-0OAR-2012-0252; FRL-9687—-4]

Revisions to the California State
Implementation Plan, South Coast Air
Quality Management District; San
Joaquin Valley Unified Air Pollution
Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the South Coast Air Quality
Management District (SCAQMD) and
the San Joaquin Valley Unified Air
Pollution Control District (SJVUAPCD)
portions of the California State
Implementation Plan (SIP). These
revisions concern volatile organic
compound (VOC) emissions from
chipping and grinding activities, and
composting operations. We are
approving local rules that regulate these
emission sources under the Clean Air
Act as amended in 1990 (CAA or the
Act). We are taking comments on this
proposal and plan to follow with a final
action.

DATE: Any comments must arrive by
July 23, 2012.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2012-0252, by one of the
following methods:

1. Federal eRulemaking Portal: www.
regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information

provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through www.
regulations.gov or email. www.
regulations.gov is an ‘“‘anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. While all documents in the
docket are listed at www.regulations.
gov, some information may be publicly
available only at the hard copy location
(e.g., copyrighted material, large maps),
and some may not be publicly available
in either location (e.g., CBI). To inspect
the hard copy materials, please schedule
an appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Nancy Levin, EPA Region IX, (415) 942—
3848, levin.nancy@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and ‘“our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rules and rule revision?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. EPA Recommendations To Further
Improve the Rules.
D. Public Comment and Final Action.
III. Statutory and Executive Order Reviews

I. The State’s Submittal
A. What rules did the State submit?

Table 1 lists the rules addressed by
this proposal with the dates that they
were adopted by the local air agencies
and submitted by the California Air
Resources Board.


mailto:steckel.andrew@epa.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:levin.nancy@epa.gov

37360

Federal Register/Vol. 77, No. 120/ Thursday, June 21, 2012/Proposed Rules

TABLE 1—SUBMITTED RULES

. Adopted or .
Local agency Rule No. Rule title amended Submitted
SCAQMD .......... 1133.1 | Chipping and Grinding ACHIVItIES .......cccocveierieerecee e 7-8-11 11-18-11
SCAQMD .......... 1133.3 | Emission Reductions from Greenwaste Composting Operations 7-8-11 11-18-11
SJVUAPCD ....... 4566 Organic Material Composting Operations .........cc.ccceveeriveeneeeieenienseeseeens 8-18-11 11-18-11

On December 22, 2011, EPA
determined that the submittal for
SCAQMD and SJVUAPCD met the
completeness criteria in 40 CFR part 51
Appendix V, which must be met before
formal EPA review. On January 10,
2012, EPA partially approved and
partially disapproved the RACT SIP
submitted by California on June 18,
2009, for the SJV extreme ozone
nonattainment area (2009 RACT SIP),
based in part on our conclusion that the
State had not fully satisfied CAA section
182 RACT requirements for certain
source categories, including organic
material composting operations. See 77
FR 1417 (January 10, 2012). At that
time, EPA had not yet made a RACT
determination for this source category.
Final approval of Rule 4566 would
satisfy California’s obligation to
implement RACT under CAA section
182 for this source category for the
1-hour ozone and 1997 8-hour ozone
NAAQS.

B. Are there other versions of these
rules?

There are no previous versions of
SCAQMD Rule 1133.3 and SJVUAPCD
Rule 4456 in the SIP. We approved an
earlier version of SCAQMD Rule 1133.1
into the SIP on July 21, 2004 (69 FR
43518).

C. What is the purpose of the submitted
rules and rule revisions?

VOCs help produce ground-level
ozone and smog, which harm human
health and the environment. Section
110(a) of the CAA requires States to
submit regulations that control VOGC
emissions. The purpose of SCAQMD
Rule 1133.1 is to prevent inadvertent
decomposition associated with chipping
and grinding activities, including
stockpile operations. This rule applies
to operators of chipping and grinding
activities that produce materials other
than active or finished compost, unless
otherwise exempted. The purpose of
SCAQMD Rule 1133.3 is to reduce
fugitive emissions of VOCs and
ammonia occurring during greenwaste
composting operations. This rule
applies to the operators of all new and
existing greenwaste composting
operations that produce active or
finished compost from greenwaste by

itself or greenwaste in combination with
manure or foodwaste, unless otherwise
exempted. The purpose of SJVUAPCD
Rule 4566 is to limit emissions of VOC
from composting operations, and it
applies to composting facilities that
compost and/or stockpile organic
material.

EPA’s technical support documents
(TSD) have more information about
these rules.

II. EPA’s Evaluation and Action

A. How is EPA evaluating the rules?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act), must require Reasonably Available
Control Technology (RACT) for each
category of sources covered by a Control
Techniques Guidelines (CTG) document
as well as each major source in
nonattainment areas (see sections
182(a)(2) and (b)(2)), and must not relax
existing requirements (see sections
110(1) and 193). The SCAQMD and
SJVUAPCD regulate ozone
nonattainment areas (see 40 CFR part
81) and the proposed regulations should
be sufficiently stringent to implement
RACT-level controls.

Guidance and policy documents that
we use to evaluate enforceability and
RACT requirements consistently
include the following:

1. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations,” EPA, May 25, 1988 (the
Bluebook).

2. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

3. Portions of the proposed post-1987
ozone and carbon monoxide policy that
concern RACT, 52 FR 45044, November
24,1987.

4. “State Implementation Plans,
General Preamble for the
Implementation of Title I of the Clean
Air Amendments of 1990,” 57 FR
13498, April 16, 1992.

5. “Preamble, Final Rule To
Implement the 8-Hour Ozone National
Ambient Air Quality Standard,” 70 FR
71612, November 29, 2005.

6. “Reasonably Available Control
Technology (RACT) Demonstration for
Ozone State Implementation Plans
(SIP)” SJVUAPCD, April 16, 2009.

7. Letter from William T. Hartnett to
Regional Air Division Directors, “RACT
Qs & As—Reasonable Available Control
Technology (RACT): Questions and
Answers,” EPA, May 18, 2006.

B. Do the rules meet the evaluation
criteria?

We believe these rules are consistent
with the relevant policy and guidance
regarding enforceability, RACT, and SIP
relaxations. The rules’ applicability and
requirements are clearly stated. They
contain test methods to demonstrate
compliance. Alternative methods to
meet compliance must be approved by
EPA. Based on our analysis, EPA
believes the proposed regulations are
sufficiently stringent to implement
RACT-level controls. Given the lack of
regulatory history regarding greenwaste
composting, there is not sufficient
precedent to clearly define additional
RACT compost controls at this time.
There are no prior versions of SCAQMD
Rule 1133.3 and SJVUAPCD Rule 4566
in the SIP. Their inclusion would
strengthen the SIP. There is a prior
version of SCAQMD Rule 1133.1 in the
SIP (69 FR 43518) July 21, 2004.
Overall, the amended rule appears to be
more stringent than the prior version.
The TSDs have more information on our
evaluation.

C. EPA Recommendations to Further
Improve the Rules

We recommend that the compost
emission factors be reviewed and
adjusted as more data become available.
The estimated greenwaste compost
emission factors used for SCAQMD Rule
1133.3 and SJVUAPCD Rule 4566 rule
are based on the average VOC/ton of
between four and six facilities in
California that had a relatively wide
range of results (0.85-10.03 lbs-VOC/
ton).? We further recommend that the
local agencies develop and incorporate
food waste emission factors to more
accurately characterize the VOC
emissions from greenwaste composting
that contains food material. SfVUAPCD
Rule 4566 sections 5.2.1.2, 5.2.2.2, and

1Compost VOC Emission Factors, September 15,
2010. http://valleyair.org/Workshops/postings/
2010/9-22-10-rule4566/SJVAPCD
%20Compost%20VOC%20EF % 20Report%209-15-
10.pdf (SJVUACPD Workshop September 22, 2010).
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5.2.3 allow APCO- and EPA-approved
alternative mitigation measures that
demonstrate at least 19%, 60%, or 80%
reduction in VOC. However, these
sections do not specify the test methods
that will be used to demonstrate these
VOC control efficiencies. EPA
recommends that the next revision to
SJVUAPCD Rule 4566 include the
appropriate test methods and test
protocol guidelines to determine
percent VOC reduction (See, for
example, South Coast Rule 1133.3).
Finally, we recommend that, in order to
determine compliance with the 5,000
tons per year foodwaste threshold and
other percentage requirements, the
SCAQMD add daily recordkeeping
requirements for each type of raw
material received, including the dates
and amounts of the following:
Foodwaste received, greenwaste
received, manure received, and their
monthly totals.

The TSDs describe additional rule
revisions that we recommend for the
next time the local agencies modify the
rules but are not currently the basis for
rule disapproval.

D. Public Comment and Final Action

Because EPA believes the submitted
rules fulfill all relevant requirements,
we are proposing to fully approve them
as described in section 110(k)(3) of the
Act. We will accept comments from the
public on this proposal for the next 30
days. Unless we receive convincing new
information during the comment period,
we intend to publish a final approval
action that will incorporate these rules
into the federally enforceable SIP.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely proposes to approve State law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by State law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or

safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed action does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: May 25, 2012.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2012-15196 Filed 6-20-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[EPA-HQ-OAR-2008-0708; FRL-9690-8]
RIN 2060-AQ58

National Emission Standards for
Hazardous Air Pollutants for
Reciprocating Internal Combustion
Engines; New Source Performance
Standards for Stationary Internal
Combustion Engines

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; Notice of public
hearing; Extension of public comment
period.

SUMMARY: The EPA published in the
Federal Register on June 7, 2012, the
proposed rule, “National Emission
Standards for Hazardous Air Pollutants
for Reciprocating Internal Combustion
Engines; New Source Performance
Standards for Stationary Internal
Combustion Engines.” The EPA was
asked to hold a public hearing.
Therefore, the EPA is making two
announcements: First, a public hearing
for the proposed, ‘“National Emission
Standards for Hazardous Air Pollutants
for Reciprocating Internal Combustion
Engines; New Source Performance
Standards for Stationary Internal
Combustion Engines”” will be held on
July 10, 2012, and second, the comment
period for the proposed rule will be
extended until August 9, 2012.

DATES: The public hearing will be held
on July 10, 2012. Comments must be
received by August 9, 2012.

ADDRESSES: The public hearing will be
held in Room 1152 EPA East, 1201
Constitution Avenue NW., Washington,
DC 20460, (202) 564—1657.

The public hearing will convene at
10:00 a.m. and will continue until 4:00
p.m. A lunch break is scheduled from
12:00 p.m. until 1:00 p.m. The EPA’s
Web site for the rulemaking, which
includes the proposal and information
about the hearing, can be found at:
http://www.epa.gov/ttn/atw/rice/ricepg.
html.

FOR FURTHER INFORMATION CONTACT: If
you would like to present oral testimony
at the public hearing, please contact Ms.
Pamela Garrett, U.S. Environmental
Protection Agency, Office of Air Quality
Planning and Standards, Sector Policies
and Programs Division (D243-01),
Research Triangle Park, North Carolina
27711; telephone: (919) 541-7966; fax
number: (919) 541-5450; email address:
garrett.pamela@epa.gov (preferred
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method for registering). The last day to
register to present oral testimony in
advance will be Friday, July 6, 2012. If
using email, please provide the
following information: The time you
wish to speak (morning or afternoon),
name, affiliation, address, email address
and telephone and fax numbers. Time
slot preferences will be given in the
order requests are received.
Additionally, requests to speak will be
taken the day of the hearing at the
hearing registration desk, although
preferences on speaking times may not
be able to be fulfilled. If you require the
service of a translator, please let us
know at the time of registration.

Questions concerning the proposed
rule should be addressed to Ms. Melanie
King, Office of Air Quality Planning and
Standards, Sector Policies and Programs
Division (D243-01), Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711; telephone
number: (919) 541-2469; facsimile
number: (919) 541-5450; email address:
king.melanie@epa.gov.

Public hearing: The proposal for
which the EPA is holding the public
hearing was published in the Federal
Register on June 7, 2012, and is
available at: http://www.gpo.gov/fdsys/
pkg/FR-2012-06-07/pdf/2012-13193.pdf
and also in the docket identified below.
The public hearing will provide
interested parties the opportunity to
present oral comments regarding the
EPA’s proposed standards, including
data, views or arguments concerning the
proposal. The EPA may ask clarifying
questions during the oral presentations,
but will not respond to the
presentations at that time. Written
statements and supporting information
submitted during the comment period
will be considered with the same weight
as any oral comments and supporting
information presented at the public
hearing.

Commenters should notify Ms. Garrett
if they will need specific equipment or
if there are other special needs related
to providing comments at the public
hearing. The EPA will provide
equipment for commenters to make
computerized slide presentations if we
receive special requests in advance. Oral
testimony will be limited to 5 minutes
for each commenter. The EPA
encourages commenters to submit to the
docket a copy of their oral testimony
electronically (via email or CD) or in
hard copy form.

The public hearing schedule,
including lists of speakers, will be
posted on the EPA’s Web site at: http://
www.epa.gov/ttn/atw/rice/ricepg.html.
A verbatim transcript of the hearing and
written statements will be included in

the docket for the rulemaking. The EPA
will make every effort to follow the
schedule as closely as possible on the
day of the hearing; however, please plan

for the hearing to run either ahead of
schedule or behind schedule.

How can I get copies of this document
and other related information?

The EPA has established a docket for
the proposed rule,

“National Emission Standards for
Hazardous Air Pollutants for
Reciprocating Internal Combustion
Engines; New Source Performance
Standards for Stationary Internal
Combustion Engines” under Docket ID
No. EPA-HQ-OAR-2008-0708,
available at www.regulations.gov.

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: June 15, 2012.

Mary E. Henigin,

Acting Director, Office of Air Quality Planning
and Standards.

[FR Doc. 2012—-15206 Filed 6—20-12; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 64
[CG Docket No. 12-129; FCC 12-56]

Implementation of the Middle Class
Tax Relief and Job Creation Act of
2012; Establishment of a Public Safety
Answering Point Do-Not-Call Registry

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the
Commission initiates a proceeding to
create a Do-Not-Call registry for public
safety answering points (PSAPs) as
required by the “Middle Class Tax
Relief and Job Creation Act of 2012”
(Tax Relief Act). Specifically, section
6507 of the Tax Relief Act requires the
Commission, among other things, to
establish a registry that allows PSAPs to
register telephone numbers on a Do-Not-
Call list and prohibit the use of
automatic dialing equipment to contact
those numbers. Therefore, the
Commission seeks comment on a variety
of issues relating to the establishment
and ongoing management of the PSAP
registry. The proposed rules are

designed to address concerns about the
use automatic dialing equipment, which
can generate large numbers of phone
calls in a short period of time, tie up
public safety lines, divert critical
responder resources away from
emergency services, and impede access
by the public to emergency lines.
DATES: Interested parties may file
comments on or before July 23, 2012.
Reply comments are due on or before
August 6, 2012.

ADDRESSES: You may submit comments,
identified by CG Docket No. 12-129, by
any of the following methods:

Electronic Filers: Comments may be
filed electronically using the Internet by
accessing the Commission’s Electronic
Comment Filing System (ECFS), through
the Commission’s Web site: http://
fjallfoss.fcc.gov/ecfs2/. Filers should
follow the instructions provided on the
Web site for submitting comments. For
ECFS filers, in completing the
transmittal screen, filers should include
their full name, U.S. Postal service
mailing address, and CG Docket No. 12—
129.

Paper Filers: Parties who choose to
file by paper must file an original and
four copies of each filing. Filings can be
sent by hand or messenger delivery, by
commercial overnight courier, or by
first-class or overnight U.S. Postal
Service mail (although the Commission
continues to experience delays in
receiving U.S. Postal Service mail). All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St. SW., Room TW-A325,
Washington, DC 20554. The filing hours
are 8:00 a.m. to 7:00 p.m. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes and boxes must be disposed
of before entering the building.

Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743. U.S. Postal Service first-
class, Express, and Priority mail must be
addressed to 445 12th Street SW.,
Washington, DC 20554.

In addition, parties must serve one
copy of each pleading with the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street SW., Room CY-B402,
Washington, DC 20554, or via email to
fec@bcpiweb.com.

For detailed instructions for
submitting comments and additional
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information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:
Richard D. Smith, Consumer and
Governmental Affairs Bureau, Policy
Division, at (717) 338—2797 (voice), or
email Richard.Smith@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking (NPRM), FCC 12—
56, adopted on May 21, 2012, and
released on May 22, 2012, in CG Docket
No. 12-129. The full text of the NPRM
and copies of any subsequently filed
documents in this matter will be
available for public inspection and
copying via ECFS, and during regular
business hours at the FCC Reference
Information Center, Portals II, 445 12th
Street SW., Room CY-A257,
Washington, DC 20554. They may also
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., Portals II, 445 12th Street
SW., Room CY-B402, Washington, DC
20554, telephone: (202) 488-5300, fax:
(202) 488-5300, or Internet:
www.bcpiweb.com. This document can
also be downloaded in Word or Portable
Document Format (“PDF”) at http://
www.fcc.gov/document/fcc-initiates-
proceeding-create-public-safety-do-not-
call-registry. To request materials in
accessible formats for people with
disabilities (Braille, large print,
electronic files, audio format), send an
email to fec504@fcc.gov or call the
Consumer and Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (TTY).

Pursuant to 47 CFR 1.1200 et seq., this
matter shall be treated as a ‘“permit-but-
disclose” proceeding in accordance
with the Commission’s ex parte rules.
Persons making ex parte presentations
must file a copy of any written
presentation or a memorandum
summarizing any oral presentation
within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must: (1) List all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made; and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda, or other
filings in the proceeding, the presenter
may provide citations to such data or

arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with §1.1206(b)
of the Commission’s rules. In
proceedings governed by § 1.49(f) or for
which the Commission has made
available a method of electronic filing,
written ex parte presentations and
memoranda summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
.xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules. People with disabilities: To
request materials in accessible formats
for people with disabilities (braille,
large print, electronic files, audio
format), send an email to fcc504@fcc.gov
or call the Consumer and Governmental
Affairs Bureau at 202—418-0530 (voice),
202—-418-0432 (TTY).

Initial Paperwork Reduction Act of
1995

The NPRM seeks comment on
potential new information collection
requirement. If the Commission adopts
any new information collection
requirements, the Commission will
publish another notice in the Federal
Register inviting the public to comment
on the requirements, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C. 3501—
3520). In addition, pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4), the Commission seeks
comment on how it might “further
reduce the information collection
burden for small business concerns with
fewer than 25 employees.”

Synopsis

1. In the NPRM, the Commission
proposes rules to create a specialized
Do-Not-Call registry for PSAPs and
prohibit the use of automatic dialing
equipment to contact those numbers
pursuant to the requirements of section
6507 of the Tax Relief Act. Specifically,
the Commission seeks comment on the
most efficient means of establishing a
PSAP Do-Not-Call registry, the process
for accessing the registry by operators of
automatic dialing equipment, safeguards
to protect the registry from
unauthorized disclosure or

dissemination, rules to prohibit the use
of automatic dialing equipment to
contact numbers on the registry, and the
enforcement provisions contained in
section 6507(c) of the Tax Relief Act. In
particular, the Commission seeks
comment on the costs and benefits of
the proposals, including from interested
parties that have experience with the
National Do-Not-Call registry.

Establishment of a PSAP Do-Not-Call
Registry

2. The Commission proposes to create
a PSAP Do-Not-Call registry and seek
comment on the structure and operation
of the proposed registry. Specifically,
the Commission seeks comment on the
most efficient means of establishing a
PSAP Do-Not-Call registry, the process
for accessing the registry by operators of
automatic dialing equipment, safeguards
to protect the registry from
unauthorized disclosure or
dissemination, rules to prohibit the use
of automatic dialing equipment to
contact numbers on the registry, and the
enforcement provisions contained in
section 6507(c) of the Tax Relief Act. In
particular, the Commission seeks
comment on the costs and benefits of
the proposals to implement the various
provisions of section 6507.

3. The Commission proposes that
PSAPs should be given substantial
discretion to designate which numbers
to include on the PSAP Do-Not-Call
registry so long as they are associated
with the provision of emergency
services or communications with other
public safety agencies. In addition, the
Commission proposes that secondary
PSAPs should also be permitted to place
numbers on the registry. Secondary
PSAPs are also vulnerable to autodialed
calls in the same way as primary PSAPs.

4. The Commission seeks comment on
the best and most efficient way to
acquire and verify the PSAP numbers
that will be entered into the registry.
Are there ways to compile these
numbers in an aggregate form from
states or localities to minimize burdens
on the PSAPs and the administrator of
the registry?

5. Alternatively, should individual
PSAPs register the telephone numbers
that they wish to include on the
registry? If so, what is the best method
for PSAPs to transmit such numbers for
inclusion on the registry? Who should
be authorized to submit the telephone
numbers to be entered into the registry
on behalf of a PSAP? The Commission
notes that section 6507(b)(1) of the Tax
Relief Act makes reference to “verified”
PSAP ‘““administrators or managers.”
What manner of PSAP employee should
constitute an “administrator or
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manager” for purposes of this
provision?

6. The Commission seeks comment on
the most efficient and effective way to
establish and maintain the PSAP Do-
Not-Call registry. As noted throughout
this Notice, the FTC has administered
through a contractor the National Do-
Not-Call registry for nearly a decade.
The Commission seeks comment on
whether and, if so, to what extent, the
FTC’s approach is a useful and cost
effective model for the PSAP registry.
The Commission also asks whether
there are ways in which the two
agencies could cooperate in order to
lessen the costs involved in establishing
the new PSAP registry and, if so, how
the Commission would calculate and
fund its share of the cost of an inter-
agency effort.

7. What process should be
implemented to allow for verification in
accordance with section 6507(b)(2) that
the registered numbers should continue
to appear on the registry? Should there
be an ongoing means for PSAPs to
remove numbers from the registry at any
time? The Commission seeks comment
on these and any other issues related to
verification of registered numbers
pursuant to section 6507(b)(2) of the Tax
Relief Act.

Access to the Registry by Operators of
Automatic Dialing Equipment

8. The Commission seeks comment on
the most efficient and effective way to
grant and track access to the PSAP Do-
Not-Call registry. The Commission
proposes that registry access be limited
to operators of automatic dialing
equipment for the limited purpose of
compliance with the prohibition on
contacting PSAP numbers in the
registry. The Commission proposes that
anyone who uses an “‘automatic
telephone dialing system,”” as defined in
section 227(a)(1) of the Communications
Act, to make calls qualifies as an
operator of “automatic dialing” or
“robocall” equipment for purposes of
the Tax Relief Act. The Commission
seeks comment on these proposals and
any other issues that are relevant to our
implementation of section 6507(b)(3) of
the Tax Relief Act.

9. Consistent with the operation of the
existing National Do-Not-Call registry,
the Commission proposes to require that
any entity that accesses the PSAP
registry certify, under penalty of law,
that it is accessing the registry solely to
determine whether any telephone
numbers to which it intends to place
autodialed calls are listed on such
registry for the purpose of complying
with section 6507 of the Tax Relief Act.
The Commission proposes to prohibit

use of the registry by operators of
automatic dialing equipment for any
other purpose. The Commission
proposes that the first time an operator
of automatic dialing equipment accesses
the registry, the operator establish a
profile and provide identifying
information about its organization that
would include the operator’s name and
all alternative names under which the
registrant operates, a business address, a
contact person, the contact person’s
telephone number and email address,
and a list of all outbound telephone
numbers used for autodialing. The
Commission proposes that all
information be updated within 30 days
of the date on which any change occurs.
The Commission proposes that every
operator of automatic dialing equipment
with access to the PSAP registry be
given a unique identification number,
which must be submitted each time the
secure database is accessed. The
Commission also proposes that this
number be used to grant and track
access to the secure database of
registered PSAP numbers.

10. Once operators of automatic
dialing equipment have successfully
registered and obtained a unique
identification number, the Commission
seeks comment on how the registered
telephone numbers should be made
accessible to them. Does the FTC’s
National Do-Not-Call registry provide a
useful model for these steps? How often
should operators of automatic dialing
equipment be required to access the
registry of PSAP numbers and update
their calling lists to delete registered
PSAP numbers?

Protecting the Registry From
Unauthorized Disclosure or
Dissemination

11. The Commission proposes to
adopt a rule that would prohibit parties
from selling, renting, leasing,
purchasing, or using the PSAP registry,
or any part thereof, for any purpose
except compliance with this section and
any state or Federal law enacted to
prevent autodialed calls to telephone
numbers in the registry. In addition, we
propose safeguards designed to limit
and track access to the registry,
including a requirement that operators
of automatic dialing equipment certify,
under penalty of law, that they are
accessing the registry solely to prevent
autodialed calls to numbers on the
registry.

12. The Commission proposes that
access to the registered numbers be
limited to operators of automated
dialing equipment who have complied
with the authorized process to obtain
access to that information. However, the

Commission seeks comment on whether
there is any reason that the third parties
on whose behalf autodialed calls are
made should have access to these
numbers. Does section 6507(b)(4) of the
Tax Relief Act prohibit such third
parties from being provided access to
these numbers? The Commission seeks
comment on this proposal and any other
issues relevant to our implementation of
section 6507(b)(4) of the Tax Relief Act.

Prohibiting the Use of Automatic
Dialing or “Robocall” Equipment to
Contact Registered PSAP Numbers

13. The Commission proposes to
prohibit operators of automatic dialing
or robocall equipment from contacting
any PSAP number that has been
registered on the PSAP Do-Not-Call
registry. The Commission notes that the
it has concluded in the Telephone
Consumer Protection Act (TCPA)
context, under section 227 of the
Communications Act, that the
prohibition on using autodialers to
contact emergency telephone lines
encompasses both voice and text calls,
including short message service calls.
Similarly, the Commission proposes
that the use of an autodialer to make
either voice or text message calls to
numbers on the PSAP registry
constitutes a prohibited contact under
section 6507(b)(5) of the Tax Relief Act.

14. The Commission proposes to use
the TCPA’s definition, and the
Commission’s relevant interpretations of
that term, for purposes of determining
the meaning of “automatic dialing” and
“robocall” equipment in the Tax Relief
Act. The Commission seeks comment on
the implications, if any, of using the
terms ‘“‘automatic dialing” or “robocall”
as used in the Tax Relief Act
synonymously with “automatic
telephone dialing system” in the TCPA,
given that the latter term includes
systems with the capacity to store and
produce numbers. The Commission
seeks comment on these proposals and
any other issues relevant to our
implementation of section 6507(b)(5) of
the Tax Relief Act.

15. The Commission also seeks
comment on whether there are any
situations in which PSAPs may wish to
receive an autodialed call.

Enforcement

16. The Commission proposes to
amend section 1.80 of its rules
governing forfeiture proceedings and
forfeiture amounts to incorporate these
new enforcement provisions specifically
for the purposes of implementing
section 6507 of the Tax Relief Act.

17. The Commission seeks comment
on how the enforcement provisions,
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including the monetary penalties, of the
Tax Relief Act should be implemented
consistent with the Communications
Act. The Commission seeks comment on
whether section 6507(c)(3) of the Tax
Relief Act requires the Commission to
impose monetary penalties upon a first
violation, or whether section 503(b)(5)
of the Communications Act, which is
also applicable to section 6507 of the
Tax Relief Act by virtue of section
6003(a) of the Tax Relief Act, requires
the Commission to issue a citation first
to non-licensee and non-applicant
violators before it may determine
liability for a monetary forfeiture.

18. The Commission proposes to
adopt the specific monetary penalties
for violations of sections 6507(b)(4) and
(b)(5) of the Tax Relief Act and
otherwise treat any violations of those
provisions as violations of the
Communications Act. Section 6507(c)(3)
of the Tax Relief Act provides for the
imposition of fines that vary depending
“upon whether the conduct leading to
the violation was negligent, grossly
negligent, reckless, or willful, and
depending on whether the violation was
a first or subsequent offence.” The
Commission seeks comment on how
these terms should be interpreted in
determining the monetary penalties for
violations of the Tax Relief Act. To the
extent that the Commission has
addressed such terms in an enforcement
context, it seeks comment on whether to
adopt those definitions for purposes of
the Tax Relief Act.

19. The Commission seeks comment
on whether it should establish a safe
harbor provision for operators of
automatic dialing equipment who can
demonstrate that any prohibited call to
or disclosure of the registered numbers
is the result of an error despite routine
business practices designed to ensure
compliance.

Initial Regulatory Flexibility Analysis

20. As required by the Regulatory
Flexibility Act of 1980, as amended,
(RFA), the Commission has prepared
this Initial Regulatory Flexibility
Analysis (IRFA) of the possible
significant economic impact on a
substantial number of small entities by
the policies and rules proposed in the
NPRM. Written public comments are
requested on the IRFA. Comments must
be identified as responses to the IRFA
and must be filed by the deadlines for
comments on the NPRM provided on
the first page of this document. The
Commission will send a copy of the
NPRM, including the IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration.

Need for, and Objectives of, the
Proposed Rules

21. The “Middle Class Tax Relief and
Job Creation Act of 2012 requires the
Commission to establish a registry that
allows PSAPs to register telephone
numbers on a Do-Not-Call list and
prohibits the use of automatic dialing or
“robocall” equipment to contact those
numbers. This requirement is designed
to address concerns about the use of
autodialers, which can generate large
numbers of phone calls, to tie up public
safety lines, and divert critical
responder resources away from
emergency services. Operators of
automatic dialing equipment, which
may include small businesses, will be
required to provide certain contact
information to obtain access to a registry
of PSAP telephone numbers. Such
operators must periodically update the
list of registered numbers and take
measures to ensure that they do not use
such automatic dialing equipment to
contact any number listed on that
registry or disclose the registered
numbers to any other party.

Legal Basis

22. The legal basis for any actions that
may be taken pursuant to the NPRM are
contained in sections 1, 2, 4(i), 227 and
503 of the Communications Act of 1934,
as amended, 47 U.S.C. 151, 152, 154(i),
227, and 503 and sections 6003 and
6507 of the Middle Class Tax Relief and
Job Creation Act of 2012. In particular,
section 6507 of the Middle Class Tax
Relief and Job Creation Act of 2012
requires the Commission to “initiate a
proceeding to create a specialized Do-
Not-Call registry for public safety
answering points.”

Description and Estimate of the Number
of Small Entities to Which the Proposed
Rules Will Apply

23. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that will be affected by the
proposed rules, if adopted. The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms ““small business,” “small
organization,” and ‘‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term “‘small business concern”
under the Small Business Act. Under
the Small Business Act, a ““small
business concern” is one that: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) meets any additional criteria
established by the Small Business
Administration (SBA).

24. In general, our proposed rules
prohibiting the use of automatic dialing
equipment to contact numbers on the
PSAP Do-Not-Call registry would apply
to a wide range of entities. The
proposed rules, in particular, would
apply to all operators of automatic
dialing equipment. Therefore, the
Commission expects that the proposals
in this proceeding could have a
significant economic impact on a
substantial number of small entities.
Determining the precise number of
small entities that would be subject to
the requirements proposed in the
NPRM, however, is not readily feasible.
Therefore, the Commission invites
comment on such number and, after
evaluating the comments, will examine
further the effect of any rule changes on
small entities in the Final Regulatory
Flexibility Analysis. Below, the
Commission has described some current
data that are helpful in describing the
number of small entities that might be
affected by our proposed action, if
adopted.

25. Nationwide, there are a total of
approximately 29.6 million small
businesses, according to the SBA. A
“small organization” is generally “any
not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.”
Nationwide, as of 2007, there were
approximately 1.6 million small
organizations.

26. Small Businesses, Small
Organizations, and Small Governmental
Jurisdictions. The Commission’s action
may, over time, affect small entities that
are not easily categorized at present.
The Commission therefore describes
here, at the outset, three comprehensive,
statutory small entity size standards.
First, nationwide, there are a total of
approximately 27.5 million small
businesses, according to the SBA. In
addition, a “‘small organization” is
generally “‘any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.” Nationwide, as of 2007, there
were approximately 1,621,315 small
organizations. Finally, the term ‘“‘small
governmental jurisdiction” is defined
generally as “governments of cities,
towns, townships, villages, school
districts, or special districts, with a
population of less than fifty thousand.”
Census Bureau data for 2011 indicate
that there were 89,476 local
governmental jurisdictions in the
United States. The Commission
estimates that, of this total, as many as
88,506 entities may qualify as “small
governmental jurisdictions.” Thus, the
Commission estimates that most
governmental jurisdictions are small.
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27. Telemarketing Bureaus and Other
Contact Centers. According to the
Census Bureau, this economic census
category ‘‘comprises establishments
primarily engaged in operating call
centers that initiate or receive
communications for others-via
telephone, facsimile, email, or other
communication modes-for purposes
such as (1) promoting clients’ products
or services, (2) taking orders for clients,
(3) soliciting contributions for a client;
and (4) providing information or
assistance regarding a client’s products
or services.” The SBA has developed a
small business size standard for this
category, which is: all such entities
having $7 million or less in annual
receipts. According to Census Bureau
data for 2007, there were 2,100 firms in
this category that operated for the entire
year. Of this total, 1,885 firms had
annual sales of under $5 million, and an
additional 145 had sales of $5 million
to $9,999,999. Thus, the majority of
firms in this category can be considered
small.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

28. The Tax Relief Act requires the
Commission to establish a Do-Not-Call
registry for PSAPs. The Act specifies
that PSAPs will be permitted to register
telephone numbers on this registry. This
allows PSAPs or their designated
representatives to review their current
telephone numbers and then provide
those numbers to the administrator of
the registry for inclusion on the PSAP
Do-Not-Call registry. This will
necessitate some administrative
functions. In addition, a process must be
adopted for verifying, no less frequently
than once every 7 years, that the
registered numbers should continue to
appear on the registry. This provision
may require PSAPs to periodically
check and verify which numbers should
continue to be included on the registry.
The Tax Relief Act also prohibits the
use of automatic dialing or “‘robocall”
equipment to contact numbers listed on
the Do-Not-Call registry. As a result,
operators of automatic dialing
equipment will be required to
periodically check the registry and
update their calling systems to ensure
that they do not contact any telephone
number listed on the PSAP Do-Not-Call
registry. In order to access the registry,
operators of automatic dialing
equipment will be required to provide
contact information and certify that they
will not use the telephone numbers for
any purpose other than compliance with
this Act. In addition, a process will need
to be developed to ensure that the list

of registered numbers obtained from the
PSAP Do-Not-Call registry is not
disclosed or disseminated for any
purpose other than compliance with
this Act. Such a process may entail
training personnel, recording access to
such information in a secure manner,
and updating automatic dialing systems
to ensure that such equipment is not
used to contact numbers on the PSAP
registry.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

29. In the NPRM, the Commission has
sought comment generally on how to
implement the specific provisions of the
Tax Relief Act in a cost-effective manner
that minimizes the potential burdens on
PSAPs and any operator of automatic
dialing equipment subject to our rules.
The Commission notes, for example,
that the FTC’s National Do-Not-Call list
has been operational for nearly a
decade. Many operators of automatic
dialing equipment subject to our
proposed rules are familiar with that
system and the Commission seeks
comment on whether the operation of
that existing registry provides any
guidance on how the PSAP registry
should be operated in order to minimize
compliance burdens. The Commission
seeks comment on whether it would be
useful to offer such operators the ability
to gain access to the PSAP registry by
specific geographic areas or area codes
rather than downloading the entire
database. This option could offer
smaller businesses cost savings by
limiting the telephone numbers which
they must download to only those that
are most relevant to the calls they are
making. The Commission also seeks
comment on whether to establish a safe
harbor provision for those who can
demonstrate that any prohibited call or
disclosure of the registered PSAP
numbers is the result of an error despite
routine business practices designed to
ensure compliance. In addition, the
Commission seeks comment on the most
efficient ways for PSAPs to compile and
download the numbers which they want
to enter into the PSAP registry. For
example, to alleviate potential burdens
on individual PSAPs, the Commaission
seeks comment on whether states or
localities can do this on an aggregate
basis or whether there are existing
databases of such information.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

30. The TCPA prohibits certain
categories of automated calls absent an
emergency purpose or the “prior

express consent” of the called party. 47
U.S.C. 227(b)(1)(A). Specifically, this
provision prohibits the use of
“automatic telephone dialing systems”
when calling any emergency telephone
lines, including 911 lines and any
emergency line of a hospital, medical
physician or service office, health care
facility, poison control center, or fire
protection or law enforcement agency.
47 U.S.C. 227(b)(1)(A). See also 47 CFR
64.1200(a)(1). As a result, the use of
autodialers to call these numbers is
prohibited under our existing rules
absent a recognized exception. To the
extent that any of the same emergency
numbers are included in the PSAP Do-
Not-Call registry, the protections
afforded by our proposed rules from
autodialed calls will overlap with the
existing TCPA rules.

Ordering Clauses

31. Pursuant to sections 1, 2, 4(i), 227
and 503 of the Communications Act of
1934, as amended, 47 U.S.C. 151, 152,
154(i), 227, 503, and sections 6003 and
6507 of the Middle Class Tax Relief and
Job Creation Act of 2012, that the Notice
of Proposed Rulemaking is adopted.

32. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
the Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

List of Subjects

47 CFR Part 1

Administrative practice and
procedure.

47 CFR Part 64

Reporting and recordkeeping
requirements, Telecommunications,
Telephone.
Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Proposed Rule

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend parts 1
and 64 as follows:

PART 1—PRACTICE AND
PROCEDURE

Subpart A—General Rules of Practice
and Procedure

1. The authority citation part 1 is
revised to read as follows:
Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.

151, 154(i), 154(]), 155, 157, 225, 227, 303(r),
and 309 and the Middle Class Tax Relief and
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Job Creation Act of 2012, Pub. L. No. 112—
96.

2. Amend section 1.80 by adding new
paragraph (a)(6), redesignating
paragraphs (b)(5) and (b)(6) as
paragraphs (b)(7) and (b)(8), and by add
new paragraphs (b)(5) and (b)(6) to read
as follows:

§1.80 Forfeiture proceedings.

(a) I

(6) Violated any provision of section
6507 of the Middle Class Tax Relief and
Job Creation Act of 2012 or any rule,
regulation, or order issued by the
Commission under that statute.

(b) * ok %

(5) If a violator who is granted access
to the Do-Not-Call registry of public
safety answering points discloses or
disseminates any registered telephone
number without authorization, in
violation of section 6507(b)(4) of the
Middle Class Tax Relief and Job
Creation Act of 2012, the monetary
penalty for such unauthorized
disclosure or dissemination of a
telephone number from the registry
shall be not less than $100,000 per
incident nor more than $1,000,000 per
incident depending upon whether the
conduct leading to the violation was
negligent, grossly negligent, reckless, or
willful, and depending on whether the
violation was a first or subsequent
offense.

(6) If a violator uses automatic dialing
equipment to contact a telephone
number on the Do-Not-Call registry of
public safety answering points, in
violation of section 6507(b)(5) of the
Middle Class Tax Relief and Job
Creation Act of 2012, the monetary
penalty for contacting such a telephone
number shall be not less than $10,000
per call nor more than $100,000 per call
depending on whether the violation was
negligent, grossly negligent, reckless, or
willful, and depending on whether the
violation was a first or subsequent

offense.
* * * * *

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

Subpart L—Restrictions on
Telemarketing and Telephone
Solicitation

1. The authority citation for part 64 is
revised to read as follows:

Authority: 47 U.S.C. 154, 254(k);
403(b)(2)(B), (c), Pub. L. 104-104, 110 Stat.
56. Interpret or apply 47 U.S.C. 201, 218, 222,
225, 226, 227, 228, 254(k), 616, 620 and the
Middle Class Tax Relief and Job Creation Act
of 2012, Pub. L. No. 112—-96 unless otherwise
noted.

2. Amend Subpart L by adding new
section 64.1202 to read as follows:

§64.1202 Public safety answering point
do-not-call registry.

(a) As used in this section, the
following terms are defined as:

(1) Operators of automatic dialing or
robocall equipment. Any person or
entity who uses an automatic telephone
dialing system, as defined in section
227(a)(1) of the Communications Act of
1934, as amended, to make telephone
calls with such equipment.

(2) Public Safety Answering Point
(PSAP). A facility that has been
designated to receive emergency calls
and route them to emergency service
personnel pursuant to section 222(h)(4)
of the Communications Act of 1934, as
amended. As used in this section, this
term includes both primary and
secondary PSAPs.

(b) An operator of automatic dialing
or robocall equipment is prohibited
from using such equipment to contact
any telephone number registered on the
PSAP Do-Not-Call registry. This
prohibition on using automatic dialing
equipment to contact numbers on the
PSAP Do-Not-Call registry encompasses
both voice and text calls. Such Do-Not-
Call registrations must be honored
indefinitely, or until the registration is
removed by a designated PSAP
representative or the Commission or its
designated registry administrator.

(c) An operator of automatic dialing or
robocall equipment may not obtain
access or use the PSAP Do-Not-Call
registry until it has first provided to the
Commission or its designated registry
administrator contact information that
includes the operator’s name and all
alternative names under which the
registrant operates, a business address, a
contact person, the contact person’s
telephone number and email address,
and a list of all outbound telephone
numbers used for autodialing, and
thereafter obtained a unique
identification number from the
Commission or its designated registry
administrator. All information provided
to the Commission or its designated
registry administrator must be updated
within 30 days of making any change to
such information. In addition, an
operator must certify during each use,
under penalty of law, that it is accessing
the registry solely to prevent autodialed
calls to numbers on the registry.

(d) An operator of automatic dialing
or robocall equipment that accesses the
PSAP Do-Not-Call registry shall, to
prevent such calls to any telephone
number on the registry, employ a
version of the PSAP Do-Not-Call registry
obtained from the registry administrator

no more than 31 days prior to the date
any call is made, and shall maintain
records documenting this process.

(e) No person or entity, including an
operator of automatic dialing equipment
or robocall equipment, may sell, rent,
lease, purchase or use the PSAP Do-Not-
Call registry, or any part thereof, for any
purpose except to comply with this
section and any such state or Federal
law enacted to prevent autodialed calls
to telephone numbers in the PSAP
registry. Any party granted access to the
registry is prohibited from disclosing or
disseminating the registered numbers to
any other person or entity.

[FR Doc. 2012-15119 Filed 6—20-12; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R4-ES-2012-0018;
4500030113]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition to List the Black-Capped
Petrel as Endangered or Threatened

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of petition finding and
initiation of status review.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90-day finding on a petition to list the
black-capped petrel, Pterodroma
hasitata, as endangered or threatened
under the Endangered Species Act of
1973, as amended (Act), and to
designate critical habitat in U.S. waters
and territories in the South Atlantic and
Caribbean region. Based on our review,
we find that the petition presents
substantial scientific or commercial
information indicating that listing of the
black-capped petrel may be warranted.
Therefore, with the publication of this
notice, we are initiating a review of the
status of the species to determine if
listing the black-capped petrel is
warranted. To ensure that this status
review is comprehensive, we are
requesting scientific and commercial
data and other information regarding
this species. Based on the status review,
we will issue a 12-month finding on the
petition, which will address whether
the petitioned action is warranted, as
provided in section 4(b)(3)(B) of the Act.
DATES: To allow us adequate time to
conduct this review, we request that we
receive information on or before August
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20, 2012. The deadline for submitting an
electronic comment using the Federal
eRulemaking Portal (see ADDRESSES
section, below) is 11:59 p.m. Eastern
Time on this date. After August 20,
2012, you must submit information
directly to the Field Office (see FOR
FURTHER INFORMATION CONTACT section
below). Please note that we might not be
able to address or incorporate
information that we receive after the
above requested date.

ADDRESSES: You may submit
information by one of the following
methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. Search for Docket
No. FWS-R4-ES-2012-0018.

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS—R4-ES-2012—
0018; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042—-PDM; Arlington, VA 22203.

We will not accept email or faxes. We
will post all information we receive on
http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Request for Information section
below for more details).

FOR FURTHER INFORMATION CONTACT:
Marelisa Rivera, Deputy Field
Supervisor, Caribbean Ecological
Services Field Office, P.O. Box 491,
Boquer6n, PR 00622; by telephone at
787—-851-7297; or by facsimile at 787—
851-7440. If you use a
telecommunications device for the deaf
(TDD), please call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Request for Information

When we make a finding that a
petition presents substantial
information indicating that listing a
species may be warranted, we are
required to promptly review the status
of the species (status review). For the
status review to be complete and based
on the best available scientific and
commercial information, we request
information on the black-capped petrel
from governmental agencies, Native
American tribes, the scientific
community, industry, and any other
interested parties. We seek information
on:

(1) The species’ biology, range, and
population trends, including:

(a) Habitat requirements for feeding,
breeding, and sheltering;

(b) Genetics and taxonomy;

(c) Historical and current range,
including distribution patterns;

(d) Historical and current population
levels, and current and projected trends;
and

(e) Past and ongoing conservation
measures for the species, its habitat, or
both.

(2) The factors that are the basis for
making a listing determination for a
species under section 4(a) of the Act (16
U.S.C. 1531 et seq.), which are:

(a) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; or

(e) Other natural or manmade factors
affecting its continued existence.

If, after the status review, we
determine that listing the black-capped
petrel is warranted, we will propose
critical habitat (see definition in section
3(5)(A) of the Act) under section 4 of the
Act, to the maximum extent prudent
and determinable at the time we
propose to list the species. Therefore,
we also request data and information
on:

(1) What may constitute “physical or
biological features essential to the
conservation of the species,” within the
geographical range currently occupied
by the species;

(2) Where these features are currently
found;

(3) Whether any of these features may
require special management
considerations or protection;

(4) Specific areas outside the
geographical area occupied by the
species that are “essential for the
conservation of the species;” and

(5) What, if any, critical habitat you
think we should propose for designation
if the species is proposed for listing, and
why such habitat meets the
requirements of section 4 of the Act.

Please include sufficient information
with your submission (such as scientific
journal articles or other publications) to
allow us to verify any scientific or
commercial information you include.

Submissions merely stating support
for or opposition to the action under
consideration without providing
supporting information, although noted,
will not be considered in making a
determination. Section 4(b)(1)(A) of the
Act directs that determinations as to
whether any species is an endangered or
threatened species must be made
“solely on the basis of the best scientific
and commercial data available.”

You may submit your information
concerning this status review by one of
the methods listed in the ADDRESSES

section. If you submit information via
http://www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this personal
identifying information from public
review. However, we cannot guarantee
that we will be able to do so. We will
post all hardcopy submissions on
http://www.regulations.gov.

Information and supporting
documentation that we received and
used in preparing this finding is
available for you to review at http://
www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Caribbean Ecological Services
Field Office (see FOR FURTHER
INFORMATION CONTACT).

Background

Section 4(b)(3)(A) of the Act requires
that we make a finding on whether a
petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information indicating that
the petitioned action may be warranted.
We are to base this finding on
information provided in the petition,
supporting information submitted with
the petition, and information otherwise
available in our files. To the maximum
extent practicable, we are to make this
finding within 90 days of our receipt of
the petition and publish our notice of
the finding promptly in the Federal
Register.

Our standard for substantial scientific
or commercial information within the
Code of Federal Regulations (CFR) with
regard to a 90-day petition finding is
“that amount of information that would
lead a reasonable person to believe that
the measure proposed in the petition
may be warranted”” (50 CFR 424.14(b)).
If we find that substantial scientific or
commercial information was presented,
we are required to promptly conduct a
species status review, which we
subsequently summarize in our
12-month finding.

Petition History

On September 13, 2011, we received
a petition dated September 1, 2011,
from Mark N. Salvo, WildEarth
Guardians (WEG), requesting that the
black-capped petrel be listed as
endangered or threatened, and that
critical habitat be designated under the
Act. The petition clearly identified itself
as such and included the requisite
identification information for the
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petitioner, required at 50 CFR 424.14(a).
In a September 27, 2011, letter to Mark
N. Salvo, we acknowledged receipt of
the petition. This finding addresses the
petition.

Previous Federal Action(s)

The black-capped petrel was included
as a category 2 candidate species in the
Federal Register notice dated November
15, 1994 (59 FR 58982). Category 2
candidates were taxa for which
information was available indicating
that listing was possibly appropriate,
but insufficient data were available
regarding biological vulnerability and
threats. In the February 28, 1996, Notice
of Review (61 FR 7595), we
discontinued the use of multiple
candidate categories and removed
category 2 species from the candidate
list, which removed the black-capped
petrel from the candidate species list.

Species Information

The black-capped petrel (Pterodroma
hasitata) is a seabird that ranges
between 35—40 centimeters (cm) (14—16
inches (in)) in size, with mostly dusky
to black upperparts and white patches
on the rump, hindneck, and forehead;
the crown is black and in sharp contrast
with the white neck (del Hoyo et al.
1992, p. 238; Raffaele ef al. 1998, pp.
216—217). The black-capped petrel is the
only extant gadfly petrel (one of about
30 species of petrel in the genus
Pterodroma) known to breed in the
Caribbean basin (Haney 1987, p. 153). It
is a colonial nesting species that nests
in crevices or burrows in steep, forested
mountain cliffs (Raffaele et al. 1998, p.
217). The black-capped petrel is
nocturnal and arrives at its nesting site
after sunset (Raffaele et al. 1998, p. 217).
The black-capped petrel occurs widely
in the West Indies away from its
breeding grounds. It is believed to feed
on squid and fish (Raffaele et al. 1998,
p. 217).

Imber (1985, entire) recognized four
subgenera within Pterodroma, and
based on morphological characteristics,
he placed P. hasitata within the largest
subgenus, Pterodroma. Included in this
subgenus were all other species of
Pterodroma that breed in the North
Atlantic (Bermuda petrel (Pterodroma
cahow), Zino’s petrel (Pterodroma
madeira), Fea’s petrel (Pterodroma
feae)), as well as petrel species that
breed in the South Atlantic, the South
Pacific, and the southern Indian Ocean
(Farnsworth 2010, p. 5).

Farnswoth (2010, p. 5) states that
Howell and Patteson (2008, entire)
suggested that variation in black-capped
petrels may reflect multiple cryptic
species, as evidenced by different

plumage characteristics and different
molt sequence and timing. Their
discussion is the most extensive and
comprehensive taxonomic evaluation to
date for this species, but even they
suggest that additional information is
needed to understand whether this
variation is a function of
subpopulations, geographic variation,
multiple cryptic species, molt timing, or
some combination of these (Farnsworth
2010, p. 5).

We accept the characterization of the
black-capped petrel as a species because
Jesus et al. (2009, entire) investigated
the phylogenetics (evolutionary
relatedness) of North Atlantic gadfly
petrels using both morphological
characters (form and structure of the
species) and mitrochondrial DNA
sequences, largely confirming the
monophyly (descent from a single
ancestor) of this group. Within this
assemblage, Pterodroma hasitata is
ancestral to P. cahow and P. feae (Jesis
et al. 2009, pp. 207-209). While all
descended from a common ancestor,
this supports separate species
designations. During a recent meeting of
the Black-capped Petrel Working Group
(Black-capped Petrel Working Group
Notes 2011, p. 2), Marcel van Tuinen
stated that he and his colleagues had
managed to extract and amplify DNA
from over 20 black-capped petrels
caught off the coast of the Outer Banks
of North Carolina in the 1980s. They
found fixed genetic differences between
dark and light morphs of this seabird in
terms of the size of the black cap, with
intermediate morphs mostly falling with
the light morphs. This genetic evidence
points out the possibility of two distinct
breeding populations of black-capped
petrel; although the genetic
differentiation is not large enough to
consider these morphs different species,
it is possible to consider them as
separate populations and, perhaps,
subspecies (Black-capped Petrel
Working Group Notes 2011, p. 2).

Black-capped petrel populations
declined throughout the 19th and 20th
centuries (IUCN 2010, p. 1; Birdlife
International 2011, p. 2) and were
thought to be extinct in the early 1900s
(Bent 1922, p. 106). Currently, there are
only 13 known breeding colonies and an
estimated 600-2,000 breeding pairs
(Schreiber and Lee 2000, p. 6; Birdlife
International 2011, p. 1). While
historically the black-capped petrel had
breeding colonies throughout the
Caribbean region, current breeding
populations are known only on the
island of Hispaniola (Haiti and the
Dominican Republic), and possibly
Dominica and Martinique (Lee and

Haney 1999, pp.14—17; Raffaele et al.
1998, p. 217).

Existing black-capped petrel breeding
colonies are located in Haiti (Rimmer et
al. 2006, pp. 8-9) and the Dominican
Republic (Collar et al. 1992, p. 6;
Simons et al. 2002, p. 1; Rupp et al.
2011, pp. 8-10) within national park
boundaries. The known breeding
locations in Haiti are in the Parc
National Pic Macaya in the Massif de la
Hotte mountain range and the Parc
National La Viste in the Massif de la
Selle mountain range. The known
breeding location in the Dominican
Republic is within the Parque Nacional
Sierra de Bahoruco. The Massif de la
Selle and the Sierra de Bahoruco are in
adjacent parks along the Haitian-
Dominican border (WEG 2011, p. 4-7;
Collar et al. 2002, pp. 1-2, 3).

There may still be breeding
populations of black-capped petrels
breeding on Dominica, as suggested by
the report of a female black-capped
petrel with a brood patch in 2007. The
breeding female that was found in
Dominica in 2007 was a few kilometers
(km) southwest of Morne Micotrin, one
of the taller mountains within Morne
Trois Pitons National Park, which is a
Birdlife International Important Bird
Area. However, subsequent visits to
Dominica have failed to find nesting
birds (Black-capped Petrel Working
Group 2011, p. 17), and only a few
black-capped petrels have been reported
off of this island in recent years
(Raffaele et al. 1998, p. 217).

It is believed that black-capped
petrels historically bred in the
southeastern coastal slopes of the Sierra
Maestra mountain range in Cuba
(Simons et al. 2006, p. 1). After dark,
continued vocalizions from the birds
indicated that at least some of the
petrels flew ashore near a narrow stream
valley up the steep mountainside
towards the Sierra Maestra peaks
(Simons et al. 2006, p. 1). An additional
25 birds were sighted at the same
location on February 9, 2004, and the
birds’ behavior of massing just offshore
and then flying inland at dusk was
consistent with breeding in other
Pterodroma species (Simons et al. 2006,
p. 2). The authors considered that this
behavior strongly suggested that black-
capped petrels were nesting near Sierra
Maestra; however, we have no evidence
confirming that the birds are nesting in
this location.

The nonbreeding (foraging) range of
the black-capped petrel is centered in
the South Atlantic Bight between North
Carolina and Florida in the United
States. It appears that black-capped
petrels migrate from West Indies
breeding colonies, north and east of the
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Bahamas, via the Antilles Current,
rather than through the Straits of Florida
(Haney 1987, p. 164). The seasonal
abundance patterns of black-capped
petrels suggest that the species is widely
distributed during the midsummer near
the Gulf Stream to 36 degrees North
latitude, and perhaps farther north to
40-45 degrees North latitude (Haney
1987, p. 165). Black-capped petrels may
occur farther north along the
continential shelf than present records
suggest, especially where the Gulf
Stream meanders, and warm core rings
occur near the edge of the continental
shelf; however, surveys of northwest
Atlantic marine habitats beyond the
continental shelf have not identified the
species (Haney 1987, p. 165).

Black-capped petrels have been
observed relatively close to shore in the
West Indies. For example, during an
expedition to search for the Jamaica
petrel (Pterodroma caribbaea), Shirihai
et al. (2010, pp. 5-6) observed 46 black-
capped petrels off Jamaica, whose
behavior suggested that they were
breeding in the John Crow Mountains of
Jamaica. Furthermore, while conducting
observations of tubenoses (shearwaters
(Puffinus species) and petrels) off the
coast of Guadeloupe, Levesque and
Yesou (2005, p. 674) observed three
confirmed black-capped petrels in early
2004 (7 and 14 January, 4 February) and
four gadfly petrels (Pterodroma species)
in the same period that were also most
likely black-capped petrels. Prior to
2004, black-capped petrels had not been
reported near Guadeloupe in recent
history, since breeding ceased to be
reported in the 18th century or early
19th century.

Evaluation of Information for This
Finding

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations at 50
CFR part 424 set forth the procedures
for adding a species to, or removing a
species from, the Federal Lists of
Endangered and Threatened Wildlife
and Plants. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

In considering what factors might
constitute threats, we must look beyond
the mere exposure of the species to the
factor to determine whether the species
responds to the factor in a way that
causes actual impacts to the species. If
there is exposure to a factor, but no
response, or only a positive response,
that factor is not a threat. If there is
exposure and the species responds
negatively, the factor may be a threat
and we then attempt to determine how
significant a threat it is. If the threat is
significant, it may drive or contribute to
the risk of extinction of the species such
that the species may warrant listing as
endangered or threatened as those terms
are defined by the Act. This does not
necessarily require empirical proof of a
threat. The combination of exposure and
some corroborating evidence of how the
species is likely impacted could suffice.
The mere identification of factors that
could impact a species negatively may
not be sufficient to compel a finding
that listing may be warranted. The
information shall contain evidence
sufficient to suggest that these factors
may be operative threats that act on the
species to the point that the species may
meet the definition of endangered or
threatened under the Act.

In making this 90-day finding, we
evaluated whether information
regarding threats to the black-capped
petrel, as presented in the petition and
other information available in our files,
is substantial, thereby indicating that
the petitioned action may be warranted.
Our evaluation of this information is
presented below.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

Information Provided in the Petition

The petition claims that the “socio-
economic realities of Haiti and the
Dominican Republic threaten the
destruction of its remaining breeding
sites” (WEG 2011, p. 1) In addition, the
petition claims that “offshore oil
development off the U.S. Atlantic coast
could destroy the primary foraging area
of the species” (WEG 2011, p. 1).

Lee and Haney (1999, p. 43) noted
that local human populations in Haiti
were encroaching towards the black-
capped petrel’s breeding colonies
around 1980, and agricultural clearings
extended both above and below the
colonies. The human population of
Haiti is expected to increase from
approximately 9.7 million in July 2011,
to close to 11.2 million by 2025 (United
States Census Bureau 2011a, p. 1; CIA
World Fact Book, p. 1; WEG 2011, p. 9).
Similarly, in the Dominican Republic,

the human population is expected to
increase from 9.9 million in 2011, to
11.7 million by 2025 (United States
Census Bureau 2011b, p. 1; WEG 2011,
p. 10). In the Dominican Republic, there
is also evidence of illegal selective
logging and charcoal-burning within the
section of Sierra de Bahoruco National
Park near the single known breeding
colony of black-capped petrel in the
park, and while some improvement in
the situation has occurred in recent
years, the park administration still faces
challenges (Williams et al. 1996, p. 29;
WEG 2011, p. 14-15), which are
discussed further under Factor D,
below.

According to the petition,
“Reintroduction of the species to its
former range in Guadeloupe and
Martinique seems unlikely due to heavy
deforestation on these islands (Lee and
Haney 1999, p. 44, WEG 2011, p. 9).
Only 14,600 hectares of suitable
breeding habitat remains on
Guadeloupe, and all of the forest
habitats on Martinique are heavily
affected by human activity (Lee and
Haney 1999, p. 44, WEG 2011, p. 9).”

Although the petition includes
electrical and communication towers as
threats to the black-capped petrel under
Factor A, we believe that discussion of
these potential threats is more
appropriate under Factor E.

Evaluation of Information Provided in
the Petition and Available in Service
Files

Based on our review of the
information provided in the petition
and available in our files, it is likely that
deforestation and habitat modification
as a result of human encroachment
upon the black-capped petrel’s habitat
in Haiti will continue.

The black-capped petrel’s narrow
foraging habitat at sea is impacted by
offshore energy development (Lee and
Haney 1999, p. 2), particularly as this
species is attracted to oily surfaces to
feed (Lee and Haney 1999, p. 48). An oil
spill in its feeding range could affect the
remaining black-capped petrel
population.

In summary, we find that the
information provided in the petition, as
well as other information available in
our files, presents substantial scientific
or commercial information indicating
that the petitioned action may be
warranted due to habitat destruction
associated with human encroachment
(including those resulting from
deforestation and agriculture) and
offshore o0il developments in the
species’ foraging grounds.
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B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Information Provided in the Petition

The petition claims that human
overutilization extirpated the black-
capped petrel from two of its former
breeding grounds, Guadeloupe and
Martinique, due to extensive hunting.
The petition also claims that destructive
hunting practices continue within the
species’ remaining breeding areas and
that without protection from
overutilization, the black-capped petrel
could be extirpated in Haiti and the
Dominican Republic (WEG 2011, p. 11—
12), as well.

Evaluation of Information Provided in
the Petition and Available in Service
Files

Despite its inclusion under Factor B
in the petition, hunting information is
not relevant to Factor B, because
hunting of black-capped petrels on these
islands is for subsistence rather than
commercial purposes. Therefore,
hunting of black-capped petrels is
addressed under Factor E below. We
have no information that black-capped
petrels are collected or overutilized for
commercial, recreational, scientific, or
educational purposes. We find that the
remaining information provided in the
petition and available in our files does
not present substantial scientific or
commercial information indicating that
the petitioned action may be warranted
due to overutilization for commercial,
recreational, scientific, or educational
purposes.

C. Disease or Predation
Information Provided in the Petition

The petition claims that “one of the
most serious threats to the black-capped
petrel, both historically and currently, is
predation from introduced mammals”
(WEG 2011, p. 12), including dogs
(Canis familiaris), cats (Felis catus),
Virginia oppossums (Didelphis
virginiana), and potentially mongoose
(Herpestes auropunctatus) and rats
(Rattus norvegicus and R. rattus). For
instance, the petition states, “* * *
researchers have noted that feral dogs,
cats, and mongoose are becoming more
abundant in the nesting areas, and have
observed dogs digging petrels from
burrows” (Collar et al. 1992, p. 5). Lee
and Haney (1999, p. 46) observed the
presence of feral house cats at the base
of the single nesting cliff in Sierra de
Baoruco in the Dominican Republic
(WEG 2011, p. 13). The petition goes on
to state that “with an estimated
population of only 600-2000 breeding

pairs and 13 known breeding colonies,
the proximity of introduced predators is
an important threat to the black-capped
petrel” (WEG 2011, p. 13). Finally, the
petition mentions that pre-Columbians
living on the eastern part of Hispaniola
imported the coati (Nasua nasua),
although the coati’s impact on nesting
black-capped petrels is unknown (WEG
2011, p. 15).

Evaluation of Information Provided in
the Petition and Available in Service
Files

Based on the information provided in
the petition and available in our files,
we concur with the petition that
predators are encroaching upon the
remaining breeding grounds of the
black-capped petrel. In addition to the
information submitted by the petitioner,
we found information in our files to
indicate that guards often have several
dogs on site that act as sentries at a
telecommunication tower site in Loma
de Toro, Sierra de Bahoruco, Dominican
Republic. The dogs roam freely at night
and could prey upon petrel adults or
nestlings (Black-capped Petrel Working
Group 2011, p. 8).

In summary, we find that the
information provided in the petition
and available in our files provides
substantial scientific or commercial
information indicating that the
petitioned action may be warranted due
to predation. However, neither the
petition nor our files present
information on the impact of disease to
the black-capped petrel.

D. The Inadequacy of Existing
Regulatory Mechanisms.

Information Provided in the Petition

The petition claims that only cursory
protection exists for the black-capped
petrel’s remaining breeding habitat.
Although at least 11 of the 13 known
breeding colonies in Haiti and the
Dominican Republic are located in
national parks, according to the
petitioner, these national park
designations have done little to protect
the species. The single breeding colony
of petrels in the Dominican Republic is
located within the Sierra de Bahoruco
National Park (Collar et al. 1992, p. 6),
and it is one of the three core zones of
the Jaragua-Bahoruco-Enriquillo
Biosphere Reserve. This Reserve
contains both protected and unprotected
properties (WEG 2011, p. 14).
Additionally, the petition states that a
1,152-square kilometer (284,665 acres
(ac)) area within the reserve is
designated as a Key Biodiversity area,
which allows activities, such as
research, conservation, recreation, and

ecotourism, to take place. According to
the petition, although park
infrastructure has improved
significantly, chronic understaffing,
communication problems between the
different ranger stations, lack of
adequate transportation, and
insufficient fuel supplies make park
administration difficult (WEG 2011, p.
14-15).

As noted by the petition, in Haiti,
nine breeding colonies are located
within the La Visite National Park in
Massif de la Selle and another is located
in the Pic Macaya National Park in
Massif de la Hotte (Collar et al. 1992,
pp. 1, 6). The petition asserts that
“Massif de la Hotte has been designated
as a priority for conservation action,”
and it is largely encompassed by the
2,000-hectare (4,942-ac) Parc National
Pic Macaya, which is a Key Biodiversity
Area and is within a UNESCO
Biosphere Reserve (WEG 2011, p. 14).

The petition also claims that there is
no stated protection for the species’
foraging areas, and no regulatory
mechanisms exist that protect the black-
capped petrel’s narrow foraging range
(WEG 2011, p. 15).

Evaluation of Information Provided in
the Petition and Available in Service
Files

Activities that threaten the species
and its habitat (e.g., forest clearings,
selective logging, charcoal-burning,
fires, nonnative mammals) continue to
occur around Sierra de Bahoruco and
other national parks in Hispaniola.
However, we currently have no
information, either from the petition or
in our files, on any existing regulatory
mechanisms that would provide specific
protections for the black-capped petrel
in the national parks of Hispaniola.

Based on the information provided in
the petition and available in our files,
we currently have no information that
any regulatory mechanisms exist to
protect the petrel’s foraging habitat.

In summary, we find that the
information provided in the petition
and in our files does not provide
substantial scientific or commercial
information indicating that the
petitioned action may be warranted due
to the inadequacy of existing regulatory
mechanisms. However, as we proceed
with the 12-month status review, we
will further investigate this factor to
determine what, if any, regulatory
mechanisms exist to protect the species
and whether or not these mechanisms
are inadequate.
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E. Other Natural or Manmade Factors
Affecting Its Continued Existence

Information Provided in the Petition

The petition claims that “other
biological and anthropogenic factors
threaten the black-capped petrel’s
continued existence, including slow
recruitment, pollution and
bioaccumulation of heavy metals, and
climate change” (WEG 2011, p. 16).
“One breeding pair must successfully
breed for three consecutive years to
ensure population growth. This aspect
of the species’ ecology only intensifies
the effects of the other threats to the
birds. The loss of a few breeding birds
could lead cause a significant decline in
the population” (WEG 2011, p. 16).

With regard to heavy metals, the
petition states, “Whaling et al. (1980)
reported that black-capped petrels
contain seven to nine times more
mercury contamination that other
similar seabirds, although he was
unclear as to the reason. Oil drilling and
other activities in the petrel’s key
foraging area off of North Carolina could
release mercury and other heavy metals
into marine waters and the food chain,
and thus increase toxic loads in petrels
(Lee and Haney 1999, p. 2, 48; Black-
capped Petrel Working Group 2011, p.
19).”

Additionally, the petition asserts that
electrical and communication towers
pose immediate collision threats to the
black-capped petrel on high mountain
ridges at breeding locations, because
during nightly courtship flights the
birds fly in groups at high speed at
varying heights, making them
vulnerable to fatal collisions with the
towers or the stabilizing guy wires
(Black-capped Petrel Workging Group
2011, p. 8; WEG 2011, p. 10).

The petition claims that extensive
hunting is known to have occurred in
Guadeloupe back to at least the mid-
17th century and is thought to have
resulted in near extirpation of this
population (Collar et al. 2002, p. 6; WEG
2011, p. 12; see also the discussion
under Factor B, above). In Haiti, local
people are known to hunt this bird
using the practice of “sen sel” (Wingate
1964, pp. 154—155). “Sen sel” is a
method of capturing the birds at
breeding colonies by lighting a fire on
a cliff top above a colony (Wingate 1964,
pp- 154-155). Birds flying near the fire
become disoriented and crash directly
into the fire or into nearby vegetation
(Wingate 1964, p. 154). This practice
continues today in Haiti, and as Haiti’s
population grows and continues to
encroach on the 12 remaining breeding
colonies, hunting is likely to have an
increasingly negative effect on the

species (Lee and Haney 1999, pp. 42—
43).

The petition claims that climate
change is expected to have significant
impacts in the Caribbean region,
including sea level rise, higher
temperatures, changes in rainfall
patterns, and increased intensity of
hurricane and other storm activity
(Black-capped Petrel Working Group
2011, p. 5; WEG 2011, p. 16). In
addition, the petition states that impacts
specific to black-capped petrels could
include changes in habitat suitability,
loss of nesting burrows washed out by
rain or flooding, increased petrel
strandings inland during storm events,
and increased risk from vector-borne
disease.

Evaluation of Information Provided in
the Petition and Available in Service
Files

Information in our files supports the
claim in the petition that the species is
threatened by other natural and
manmade factors.

Birdlife International (2011, p. 1)
indicates that a telecommunications
mast with stay wires erected in 1995 on
Loma de Toro in Sierra de Bahoruco
(the only known nesting locality in the
Dominican Republic) poses a collision
hazard to the black-capped petrel. The
Black-capped Petrel Working Group
(2011, p. 12) reports that lighting of the
towers with light fixtures in a color
other than red can attract petrels and
increase risk of fatal collision. At some
black-capped petrel breeding sites (e.g.,
Loma del Toro), towers are fitted with
bright white lights at the base to assist
guards with security surveillance. A
watchtower for fire control was placed
on Loma del Toro, which allows fires to
be spotted quickly (Black-capped Petrel
Working Group 2011, p. 12). However,
this tall, new structure, when combined
with the already existing
communication towers, presents
additional hazards for flying petrels
(WEG 2011, p. 15). Also, at some towers,
security guards maintain an open fire
throughout the night for warmth and
light; the fire may attract petrels, and
could be potentially fatal. These open
fires also have the additional impact of
forest clearing and greatly increases
danger of forest fires (Black-capped
Petrel Working Group 2011, p. 12).

According to Lee and Haney (1999, p.
48), artificial lights on oil rigs may
result in mortality of black-capped
petrels from collisions because they are
attracted to the lights, particularly when
nights are foggy. Due to the high speed
flight of the species, collisions with
rigging would most likely prove fatal
(Lee and Haney 1999, p. 48).

In addition to the practice of ‘sen sel,’
described by the petitioner, other types
of fires may have the same effect on the
species. For instance, agricultural
clearings now extend to areas just above
and below nesting colonies on cliffs; it
is standard practice to burn cleared
vegetation, which Lee and Haney (1999,
p. 43) state has been reported to have a
“sen sel”’-type effect on the black-
capped petrel.

The Black-capped Petrel Working
Group (2011, p. 18) notes that
projections for climate change,
particularly regionally, are accompanied
by substantial uncertainty. “The Gulf
Stream and its associated water masses
in the western North Atlantic are key
foraging areas for the black-capped
petrel, and effects in that system (e.g.,
stoppage or reversal) would likely
significantly impact the species” (Black-
capped Petrel Working Group 2011, p.
18). However, there is currently little
evidence of these effects, nor
information that these effects may be
specifically impacting the black-capped
petrel; therefore, the risk associated
with them for the petrel is low (Black-
capped Petrel Working Group 2011, p.
18).

The Black-capped Petrel Working
Group noted that, “although they are
likely long-lived (=40 years), high adult
survival rates are likely critical to
balance strong limits that low
reproductive rate and limited nest site
availability exert on population growth
and expansion.” Therefore, it is likely
that the ecology of this species may
exacerbate other threats.

In summary, we find that the
information provided in the petition, as
well as other information in our files,
presents substantial scientific or
commercial information indicating that
the petitioned action may be warranted
due to the presence of
telecommunication infrastructure, local
consumption of black-capped petrels,
the impacts of fires and artificial light
sources, pollution and heavy metals,
slow recruitment, and the impacts of
structures associated with oil rigs. We
do not find substantial scientific or
commercial information in the petition
or in our files that the petitioned action
may be warranted due to the impacts of
climate change. However, we will
further investigate this in our 12-month
finding.

Finding

On the basis of our evaluation of the
petition and other readily available data
under section 4(b)(3)(A) of the Act, we
find that the petition presents
substantial scientific or commercial
information indicating that listing the
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black-capped petrel throughout its
entire range may be warranted. This
finding is based on information
provided under factors A, C, and E. We
find that the information provided
under factors B and D are not
substantial.

Because we have found that the
petition presents substantial
information indicating that listing the
black-capped petrel may be warranted,
we are initiating a status review to
determine whether listing the black-
capped petrel under the Act is
warranted.

The “substantial information”
standard for a 90-day finding differs
from the Act’s “‘best scientific and
commercial data” standard that applies

to a status review to determine whether
a petitioned action is warranted. A 90-
day finding does not constitute a status
review under the Act. In a 12-month
finding, we will determine whether a
petitioned action is warranted after we
have completed a thorough status
review of the species, which is
conducted following a substantial 90-
day finding. Because the Act’s standards
for 90-day and 12-month findings are
different, as described above, a
substantial 90-day finding does not
mean that the 12-month finding will
result in a warranted finding.
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

[Doc. No. AMS-NOP-12-0020; NOP-12-08]
Nominations for Members of the
National Organic Standards Board

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Notice.

SUMMARY: The Organic Foods
Production Act (OFPA) of 1990, as
amended, requires the establishment of
a National Organic Standards Board
(NOSB). The NOSB is a 15-member
board that is responsible for developing
and recommending to the Secretary a
proposed National List of Allowed and
Prohibited Substances and advises the
Secretary on other aspects of the
National Organic Program. The U.S.
Department of Agriculture (USDA) is
requesting nominations to fill one (1)
upcoming vacancy on the NOSB. The
position to be filled is environmentalist.
The Secretary of Agriculture will
appoint a person to the position to serve
a 5-year term of office that will
commence on January 24, 2013, and run
until January 24, 2018.

DATES: Written nominations, with cover
letters and resumes, must be
postmarked on or before date July 30,
2012.

ADDRESSES: Nomination cover letters
and resumes should be sent to Michelle
Arsenault, Advisory Board Specialist,
USDA-AMS-NOP, 1400 Independence
Avenue SW., Room 2640-So., Ag Stop
0268, Washington, DC 20250, or via
email to
Michelle.Arsenault@ams.usda.gov.

FOR FURTHER INFORMATION CONTACT:
Michelle Arsenault, (202) 720-0081;
Email
Michelle.Arsenault@ams.usda.gov; Fax:
(202) 205-7808 or Patricia Atkins,
(202) 260—-8636; Email:
Patricia.Atkins@ams.usda.gov.

SUPPLEMENTARY INFORMATION: The OFPA
of 1990, as amended (7 U.S.C. Section
6501 et seq.), requires the Secretary to
establish an organic certification
program for producers and handlers of
agricultural products that have been
produced using organic methods. In
developing this program, the Secretary
is required to establish an NOSB. The
purpose of the NOSB is to assist in the
development of a proposed National
List of Allowed and Prohibited
Substances and to advise the Secretary
on other aspects of the National Organic
Program.

The NOSB is composed of 15
members; including 4 organic
producers, 2 organic handlers, a retailer,
3 environmentalists, 3 public/consumer
representatives, a scientist, and a
certifying agent. Nominations are being
sought to fill the position of
environmentalist. Individuals desiring
to be appointed to the NOSB at this time
must have expertise in areas of
environmental protection and resource
conservation. Selection criteria includes
such factors as: Understanding of
organic principles and practical
experience in the organic community;
demonstrated experience in the
development of public policy such as
participation on public or private
advisory boards, boards of directors or
other comparable organizations;
participation in standards development
or involvement in educational outreach
activities; a commitment to the integrity
of the organic food and fiber industry;
the ability to evaluate technical
information and to fully participate in
Board deliberation and
recommendations; and the willingness
to commit the time and energy
necessary to assume Board duties;
demonstrated experience and interest in
organic production; organic
certification; support of consumer and
public interest organizations;
demonstrated experience with respect to
agricultural products produced and
handled on certified organic farms; and
such other factors as may be appropriate
for specific positions.

To nominate yourself or someone
else, please submit: A resume, a cover
letter, and a Form AD-755, which can
be accessed at: www.ocio.usda.gov/
forms/doc/AD-755.pdf. Resumes must
be no longer than 5 pages, and include
at the beginning a summary of the
following information: Current and past

organization affiliations; areas of
expertise; education; career positions
held; any other notable positions held.
You may also submit a list of
endorsements or letters of
recommendation, if desired. Resumes
and completed requested background
information is required for a nominee to
receive consideration for appointment
by the Secretary.

Equal opportunity practices will be
followed in all appointments to the
NOSB in accordance with USDA
policies. To ensure that the members of
the NOSB take into account the needs
of the diverse groups that are served by
the Department, membership on the
NOSB will include, to the extent
practicable, individuals who
demonstrate the ability to represent all
racial and ethnic groups, women and
men, and persons with disabilities.

The information collection
requirements concerning the
nomination process have been
previously cleared by the Office of
Management and Budget (OMB) under
OMB Control No. 0505-0001.

Dated: June 18, 2012.
Ruihong Guo,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2012—-15204 Filed 6—20-12; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

Notice of Request for Revision of
Currently Approved Information
Collection

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Commodity Credit
Corporation’s (CCC) intention to request
a revision from the Office of
Management and Budget (OMB) for a
currently approved information
collection process in support of the
Foreign Market Development
Cooperator (Cooperator) Program and
the Market Access Program (MAP).

DATES: Comments on this notice must be
received by August 20, 2012.


http://www.ocio.usda.gov/forms/doc/AD-755.pdf
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Additional Information or Comments:
Contact Mark Slupek, Director, Program
Operations Division, Foreign
Agricultural Service, Room 6510, 1400
Independence Avenue SW.,
Washington, DC 20250, (202) 720—4327,
fax: (202) 720-9361, email: podadmin@
fas.usda.gov.

SUPPLEMENTARY INFORMATION:

Title: Foreign Market Development
Cooperator Program and Market Access
Program.

OMB Number: 0551-0026.

Expiration Date of Approval: August
31, 2012.

Type of Request: Revision of a
currently approved information
collection process. The Estimate of
Burden is decreasing and the Estimated
Number of Responses per Respondent
and Estimated Total Annual Burden on
Respondents is increasing.

Abstract: The primary objective of the
Foreign Market Development
Cooperator Program and the Market
Access Program is to encourage and aid
in the creation, maintenance, and
expansion of commercial export markets
for U.S. agricultural products through
cost-share assistance to eligible trade
organizations. The programs are a
cooperative effort between CCC and the
eligible trade organizations. Currently,
there are about 70 organizations
participating directly in the programs
with activities in more than 100
countries.

Prior to initiating program activities,
each Cooperator or MAP participant
must submit a detailed application to
the Foreign Agricultural Service (FAS)
which includes an assessment of
overseas market potential; market or
country strategies, constraints, goals,
and benchmarks; proposed market
development activities; estimated
budgets; and performance
measurements. Prior years’ plans often
dictate the content of current year plans
because many activities are
continuations of previous activities.
Each Cooperator or MAP participant is
also responsible for submitting: (1)
Reimbursement claims for approved
costs incurred in carrying out approved
activities, (2) an end-of-year
contribution report, (3) travel reports,
and (4) progress reports/evaluation
studies. Cooperators or MAP
participants must maintain records on
all information submitted to FAS. The
information collected is used by FAS to
manage, plan, evaluate, and account for
Government resources. The reports and
records are required to ensure the
proper and judicious use of public
funds. FAS has recently revised the
MAP regulation and added three

additional required documents to the
MAP program: brand program
operational procedures, written
contracting guidelines, and an anti-
fraud prevention program. With the
addition of these three documents and
other minor adjustments, the Estimate of
Burden is decreasing and the Estimated
Number of Responses per Respondent
and Estimated Total Annual Burden on
Respondents is increasing.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 20 hours per
response.

Respondents: Non-profit agricultural
trade organizations, state regional trade
groups, agricultural cooperatives, state
agencies, and commercial entities.

Estimated Number of Respondents:
71.

Estimated Number of Responses per
Respondent: 68.

Estimated Total Annual Burden on
Respondents: 96,560 hours.

Copies of this information collection
can be obtained from Connie Simpson,
the Agency Information Collection
Coordinator, at (202) 690-1578.

Request for Comments: Send
comments regarding the accuracy of the
burden estimate, ways to minimize the
burden, including through the use of
automated collection techniques or
other forms of information technology,
or any other aspect of this collection of
information, to: Mark Slupek, Director,
Program Operations Division, Foreign
Agricultural Service, Room 6510, STOP
1042, 1400 Independence Avenue SW.,
Washington, DC 20250. Facsimile
submissions may be sent to (202) 720—
9361 and electronic mail submissions
should be addressed to: podadmin@fas.
usda.gov.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Signed at Washington, DC, on June 1, 2012.
Janet A. Nuzum,

Acting Administrator, Foreign Agricultural
Service, and Vice President, Commodity
Credit Corporation.

[FR Doc. 2012—-15200 Filed 6—20-12; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

Notice of Request for Extension of
Currently Approved Information
Collection

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Commodity Credit
Corporation’s (CCC) intention to request
an extension from the Office of
Management and Budget (OMB) for a
currently approved information
collection process in support of the
Technical Assistance for Specialty
Crops (TASC) program.

DATES: Comments on this notice must be
received by August 20, 2012 to be
assured of consideration.

Additional Information or Comments:
Contact Mark Slupek, Director, Program
Operations Division, Foreign
Agricultural Service, Room 6510, 1400
Independence Avenue SW.,
Washington, DC 20250, (202) 720-1169,
fax: (202) 720-9361, email: podadmin@
fas.usda.gov.

SUPPLEMENTARY INFORMATION:

Title: Technical Assistance for
Specialty Crops.

OMB Number: 0551-0038.

Expiration Date of Approval:
September 30, 2012.

Type of Request: Extension of a
currently approved information
collection.

Abstract: This information is needed
to administer CCC’s Technical
Assistance for Specialty Crops program.
The information will be gathered from
applicants desiring to receive grants
under the program to determine the
viability of request for funds.
Regulations governing the program
appear at 7 CFR part 1487 and are
available on the Foreign Agricultural
Service’s Web site.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 32 hours per
respondent.

Respondents: U.S. government
agencies, State government agencies,
non-profit trade associations,
universities, agricultural cooperatives,
and private companies.

Estimated Number of Respondents:
50.

Estimated Number of Responses per
Respondent: 5.

Estimated Total Annual Burden on
Respondents: 1,600 hours.

Copies of this information collection
can be obtained from Connie Simpson,
the Agency Information Collection
Coordinator, at (202) 690-1578.

Request for Comments: Send
comments regarding the accuracy of the
burden estimate, ways to minimize the
burden, including through the use of
automated collection techniques or
other forms of information technology,
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mailto:podadmin@fas.usda.gov
mailto:podadmin@fas.usda.gov
mailto:podadmin@fas.usda.gov
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or any other aspect of this collection of
information, to: Mark Slupek, Director,
Program Operations Division, Foreign
Agricultural Service, Room 6510, 1400
Independence Avenue SW.,
Washington, DC 20250. Facsimile
submissions may be sent to (202) 720—
1169 and electronic mail submissions
should be addressed to: podadmin@fas.
usda.gov.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Signed at Washington, DC, on June 1, 2012.
Janet A. Nuzum,

Acting Administrator, Foreign Agricultural
Service, and Vice President, Commodity
Credit Corporation.

[FR Doc. 2012-15203 Filed 6—-20-12; 8:45 am]
BILLING CODE 3410-10-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Montana Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA), that a planning meeting of the
Montana Advisory Committee to the
Commission will convene at 1:00 p.m.
(MDT) on Tuesday, July 10, 2012, at the
Montana-Wyoming Tribal Leaders
Council, Wells Fargo Bank Building,
175 N. 27th Street, Suite 1003, Billings,
MT 59101.

The purpose of the planning meeting
is to discuss civil rights issues in the
state and to select a project topic.

Members of the public are entitled to
submit written comments; the
comments must be received in the
regional office within 30 days of the
meeting. Written comments may be
mailed to the Rocky Mountain Regional
Office, U.S. Commission on Civil Rights,
999 18th Street, Suite 1380 South,
Denver, CO 80202. They may be faxed
to (303) 866—1050 or emailed to
ebohor@usccr.gov. Persons who desire
additional information may contact the
Rocky Mountain Regional Office at (303)
866—-1040.

Records generated from this meeting
may be inspected and reproduced at the
Rocky Mountain Regional Office, as
they become available, both before and
after the meeting. Persons interested in
the work of this advisory committee are
advised to go to the Commission’s Web
site, www.usccr.gov, or to contact the
Rocky Mountain Regional Office at the
above email or street address.

Deaf or hearing-impaired persons who
will attend the meeting and require the
services of a sign language interpreter
should contact the Rocky Mountain
Regional Office at least ten (10) working
days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission and
FACA.

Dated in Washington, DC, on June 18,
2012.

Peter Minarik,

Acting Chief, Regional Programs
Coordination Unit.

[FR Doc. 2012—-15226 Filed 6—20-12; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE
Bureau of Economic Analysis

Proposed Information Collection;
Comment Request; Foreigh Ocean
Carriers’ Expenses in the United States

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
comment on proposed and/or
continuing information collections, as
required by the Paperwork Reduction
Act of 1995.

DATES: Written comments must be
submitted on or before 5:00 p.m. August
20, 2012.

ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230, or via the
Internet at jjessup@doc.gov.

FOR FURTHER INFORMATION CONTACT:
Direct requests for additional
information or copies of the survey and
instructions to Christopher Emond,
Chief, Special Surveys Branch, Balance
of Payments Division, (BE-50), Bureau
of Economic Analysis, U.S. Department
of Commerce, Washington, DC 20230;
phone: (202) 606-9826; fax: (202) 606—
5318; or via the Internet at
christopher.emond@bea.gov.

SUPPLEMENTARY INFORMATION:
I. Abstract

Form BE-29, Foreign Ocean Carriers’
Expenses in the United States, obtains
annual data from U.S. agents that
handle 40 or more port calls by foreign
ocean vessels and the covered expenses

for all foreign ocean vessels handled by
the U.S. agent were $250,000 or more.
U.S. agents that handle fewer than 40
port calls or where the total annual
covered expenses for all foreign ocean
vessels handled by the U.S. agent are
below $250,000 are exempt from
reporting. The data collected are cut-off
sample data. The Bureau of Economic
Analysis (BEA) estimates expenses for
non-respondents.

The data are needed to monitor U.S.
international trade in transportation
services, to analyze its impact on the
U.S. economy and foreign economies, to
compile and improve the U.S. economic
accounts, and to support U.S.
commercial policy on transportation
services, conduct trade promotion, and
improve the ability of U.S. businesses to
identify and evaluate market
opportunities.

Survey forms will be sent to
respondents each year; responses will
be due within 90 days after the close of
the calendar year. The data from the
survey are primarily intended as general
purpose statistics. They are needed to
answer any number of research and
policy questions related to foreign ocean
carriers’ expenses in the United States.
There are no changes proposed to the
form or instructions.

II. Method of Collection

The surveys are sent to the
respondents by U.S. mail; the surveys
are also available from the BEA Web
site. Respondents return the surveys one
of four ways: U.S. mail, electronically
using BEA’s electronic collection system
(eFile), fax, or email.

III. Data

OMB Number: 0608-0012.

Form Number: BE-29.

Type of Review: Regular submission.

Affected Public: Businesses or other
for-profit organizations.

Estimated Number of Respondents:
149 annually.

Estimated Time per Response: 4
hours.

Estimated Total Annual Burden
Hours: 596 hours.

Estimated Total Annual Cost to
Public: $0.

Respondent’s Obligation: Mandatory.

Legal Authority: The International

Investment and Trade in Services Survey
Act, 22 U.S.C. 3101-3108, as amended.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Agency,
including whether the information will
have practical utility; (b) the accuracy of
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the Agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Glenna Mickelson,

Management Analyst, Office of Chief
Information Officer.

[FR Doc. 2012—-15094 Filed 6—20-12; 8:45 am]
BILLING CODE 3510-06—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-977]

High Pressure Steel Cylinders From
the People’s Republic of China:
Antidumping Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: Based on affirmative final
determinations by the Department of
Commerce (“Department”’) and the
International Commission (“ITC”), the
Department is issuing an antidumping
duty order on high pressure steel
cylinders from the People’s Republic of
China (“PRC”). On June 14, 2012, the
ITC notified the Department of its
affirmative determination of material
injury to a U.S. industry.?

DATES: Effective Date: June 21, 2012.
FOR FURTHER INFORMATION CONTACT:
Alan Ray or Emeka Chukwudebe, AD/
CVD Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 482—-5403 or (202) 482—
0219, respectively.

SUPPLEMENTARY INFORMATION:

Background

In accordance with sections 735(d)
and 777(i)(1) of the Tariff Act of 1930,
as amended (“Act”), the Department
published the final determination of

1 See High Pressure Steel Cylinders from China
(Investigation Nos. 701-TA—480 and 731-TA-1188
(Final), USITC Publication 4328, June 2012).

sales at less than fair value in the
antidumping investigation of high
pressure steel cylinders from the PRC.2

Scope of the Order

The merchandise covered by the order
is seamless steel cylinders designed for
storage or transport of compressed or
liquefied gas (“high pressure steel
cylinders”). High pressure steel
cylinders are fabricated of chrome alloy
steel including, but no limited to,
chromium-molybdenum steel or
chromium magnesium steel, and have
permanently impressed into the steel,
either before or after importation, the
symbol of a U.S. Department of
Transportation, Pipeline and Hazardous
Materials Safety Administration
(“DOT”) approved high pressure steel
cylinder manufacturer, as well as an
approved DOT type marking of DOT 3A,
3AX, 3AA, 3AAX, 3B, 3E, 3HT, 3T, or
DOT-E (followed by a specific
exemption number) in accordance with
the requirements of sections 178.36
through 178.68 of Title 49 of the Code
of Federal Regulations, or any
subsequent amendments thereof. High
pressure steel cylinders covered by the
investigation have a water capacity up
to 450 liters, and a gas capacity ranging
from 8 to 702 cubic feet, regardless of
corresponding service pressure levels
and regardless of physical dimensions,
finish or coatings.

Excluding from the scope of the order
are high pressure steel cylinders
manufactured to UN-ISO-9809-1 and 2
specifications and permanently
impressed with ISO or UN symbols.
Also excluded from the investigation are
acetylene cylinders, with or without
internal porous mass, and permanently
impressed with 8A or 8AL in
accordance with DOT regulations.

Merchandise covered by the order is
classified in the Harmonized Tariff
Schedule of the United States
(“HTSUS”) under subheading
7311.00.00.30. Subject merchandise
may also enter under HTSUS
subheadings 7311.00.00.60 or
7311.00.00.90. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
under the investigation is dispositive.

Provisional Measures

Section 733(d) of the Act states that
instructions to suspend liquidation that
are issued pursuant to an affirmative
preliminary determination may not
remain in effect for more than four

2 See High Pressure Steel Cylinders From the
People’s Republic of China: Final Determination of
Sales at Less Than Fair Value, 77 FR 26739 (May
7, 2012) (“Final Determination”).

months except where exporters
representing a significant proportion of
exports of the subject merchandise
request the Department to extend that
four-month period to no more than six
months. At the request of the exporters
that accounted for a significant
proportion of exports of the subject
merchandise in the investigations of
high pressure steel cylinders from the
PRC, we extended the four-month
period to no more than six months.3

In this investigation, the six-month
period beginning on the date of the
publication of the preliminary
determinations (i.e., December 15, 2011)
ended on June 11, 2012. Furthermore,
section 737 of the Act states that
definitive duties are to begin on the date
of publication of the ITC’s final injury
determination. Therefore, in accordance
with section 733(d) of the Act, we will
instruct U.S. Customs and Border
Protection (““CBP”’) to terminate the
suspension of liquidation and to
liquidate, without regard to
antidumping duties, unliquidated
entries of high pressure steel cylinders
from the PRC entered, or withdrawn
from warehouse, for consumption after
June 11, 2012, and before the date of
publication of the ITC’s final injury
determination in the Federal Register.
Suspension of liquidation will resume
on or after the date of publication of the
ITC’s final injury determination in the
Federal Register.

Continuation of Suspension of
Liquidation

In accordance with section
735(c)(1)(B) of the Act, we will instruct
CBP to suspend liquidation on all
entries of subject merchandise from the
PRC. We will also instruct CBP to
require cash deposits equal to the
estimated amount by which the normal
value exceeds the U.S. price as
indicated in the chart below. These
instructions suspending liquidation will
remain in effect until further notice.

Antidumping Duty Order

On June 14, 2012, in accordance with
section 735(d) of the Act, the ITC
notified the Department of its final
determination, pursuant to section
735(b)(1)(A)(i) of the Act, that an
industry in the United States is
materially injured by reason of less-
than-fair-value imports of subject
merchandise from the PRC. Therefore,
in accordance with section 736(a)(1) of
the Act, the Department will direct CBP

3 See High Pressure Steel Cylinders From the
People’s Republic of China: Postponement of Final
Determination of Antidumping Duty Investigation,
77 FR 1060 (January 9, 2012) (‘“Final
Postponement”).
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to assess, upon further instruction by
the Department, antidumping duties
equal to the amount by which the
normal value of the merchandise
exceeds the export price (or constructed
export price) of the merchandise for all
relevant entries of high pressure steel
cylinders from the PRC. These
antidumping duties will be assessed on
unliquidated entries of high pressure

steel cylinders from the PRC entered, or
withdrawn from the warehouse, for
consumption on or after December 15,
2011, the date on which the Department
published its Preliminary
Determination.*

Effective on the date of publication of
the ITC’s final affirmative injury
determination, CBP will require, at the
same time as importers would normally

deposit estimated duties on this
merchandise, a cash deposit for
estimated antidumping duties equal to
the weighted-average dumping margins
as listed below.5 The “PRC-wide” rate
applies to all exporters of subject
merchandise not specifically listed. The
weighted-average dumping margins are
as follows:

Weighted-
average
Exporter Producer dumping
margin
(percent)
Beijing Tianhai Industry Co., Ltd .......coceiiiiiiiiiciceeee Beijing Tianhai Industry Co., Ltd .......ccocoviiiiiiiiiiieeees 6.62
Beijing Tianhai Industry Co., Ltd .... Tianjin Tianhai High Pressure Container Co., Ltd .... 6.62
Beijing Tianhai Industry Co., Ltd ........ccccccoeiiiennne .. | Langfang Tianhai High Pressure Container Co., Ltd 6.62
Shanghai J.S.X. International Trading Corporation .................... Shanghai High Pressure Special Gas Cylinder Co., Ltd ........... 6.62
Zhejiang Jindun Pressure Vessel Co., Ltd .......ccccoecivievnicinenne Zhejiang Jindun Pressure Vessel Co., Ltd ........cccoociviiinicennen. 6.62
Shijiazhuang Enric Gas Equipment Co., Ltd .. Shijiazhuang Enric Gas Equipment Co., Ltd 6.62
PRC-WIdE RALES ........oeiiiieiiiieiesieeiestt e et et eeeseseeseseestes | oateaseessesseaeeaeeemaesaeeaeesaeemeesaeeneeseeseeneeeseemseeseensenneeneesaeeneesseeneenneeneenns 31.21

This notice constitutes the
antidumping duty order with respect to
high pressure steel cylinders from the
PRC pursuant to section 736(a) of the
Act. Interested parties may contact the
Department’s Central Records Unit,
Room 7046 of the main Commerce
building, for copies of an updated list of
antidumping duty orders currently in
effect.

This order is published in accordance
with section 736(a) of the Act and 19
CFR 351.211.

Dated: June 18, 2012.
Paul Piquado,

Assistant Secretary for Import
Administration.

[FR Doc. 2012-15297 Filed 6-20-12; 8:45 am|
BILLING CODE 3510-DS-P

4 See High Pressure Steel Cylinders From the
People’s Republic of China: Preliminary
Determination of Sales at Less Than Fair Value, 76
FR 77964 (December 15, 2011) (“Preliminary
Determination”).

5 See section 736(a)(3) of the Act.

6 The PRC-Wide entity includes: Shanghai High
Pressure Container Co., Ltd.; Heibei Baigong
Industrial Co., Ltd.; Nanjing Ocean High-Pressure
Vessel Co., Ltd.; Qingdao Baigong Industrial and
Trading Co., Ltd.; Shandong Huachen High Pressure
Co., Ltd.; Shandong Province Building High

DEPARTMENT OF COMMERCE
International Trade Administration
[A-570-863]

Honey From the People’s Republic of
China: Affirmative Preliminary
Determination of Circumvention of the
Antidumping Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Affirmative
Preliminary Determination of
Circumvention of Antidumping Duty
Order.

SUMMARY: In response to a request from
the American Honey Producers
Association and the Sioux Honey
Association (collectively “Petitioners”),
the Department of Commerce
(“Department’’) initiated an
anticircumvention inquiry pursuant to
section 781(d) of the Tariff Act of 1930,
as amended (‘“‘the Act”) to determine
whether blends of honey and rice syrup
should be considered subject to the
antidumping duty order on honey from
the People’s Republic of China

(“PRC”) 1 under the later-developed
merchandise provision.

Pressure Vessel Limited Company; Sichuan
Mingchaun Chengyu Co., Ltd.; and Zhuolu High
Pressure Vessel Co., Ltd.

1 See Notice of Amended Final Determination of
Sales at Less Than Fair Value and Antidumping
Duty Order; Honey From the People’s Republic of
China, 66 FR 63670 (December 10, 2001) (“Order”).

2 See Honey From the People’s Republic of China:

Initiation of Anticircumvention Inquiry, 76 FR 239
(December 13, 2011) (“Initiation Notice”).

DATES: Effective Date: June 21, 2012.

FOR FURTHER INFORMATION CONTACT:
Catherine Bertrand, telephone: (202)
482-3207, or Josh Startup, telephone:
(202) 482-5260; AD/CVD Operations,
Office 9, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
Background

On December 7, 2011, the Department
initiated this anticircumvention inquiry
regarding blends of honey and rice
syrup from the PRC.2 On February 3,
2012, the Department issued a
questionnaire to all parties on the
comprehensive service list for this
Order, and Anhui Hundred Health
Foods Co., Ltd. (“Anhui Hundred”’).3
On March 9, 2012, Petitioners submitted
a timely response. No other parties
submitted questionnaire responses. On
May 4, 2012, Petitioners filed a
submission arguing that the Department
does not need to notify the International
Trade Commission (“ITC”) regarding
this inquiry.

3 Anhui Hundred, a PRC producer of blends of
honey and rice syrup, was not on the
comprehensive scope service list, but filed a
submission opposing the initiation of this inquiry
on November 1, 2011 (“Anhui Hundred
Opposition”). Previously, Anhui Hundred filed a
scope ruling request on its blend of honey and rice
syrup on April 4, 2011, which was placed on the
record of this inquiry by the Department on August
8, 2011 (“Anhui Scope Request”). The Department
declined to initiate Anhui Hundred’s scope inquiry
on June 27, 2011.
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Scope of the Order

The products covered by the order are
natural honey, artificial honey
containing more than 50 percent natural
honey by weight, preparations of natural
honey containing more than 50 percent
natural honey by weight and flavored
honey. The subject merchandise
includes all grades and colors of honey
whether in liquid, creamed, comb, cut
comb, or chunk form, and whether
packaged for retail or in bulk form.

The merchandise subject to the order
is currently classifiable under
subheadings 0409.00.00, 1702.90.90,
2106.90.99, 0409.00.0010, 0409.00.0035,
0409.00.0005, 0409.00.0045,
0409.00.0056, and 0409.00.0065 of the
Harmonized Tariff Schedule of the
United States (“HTSUS”). Although the
HTSUS subheadings are provided for
convenience and customs purposes, the
Department’s written description of the
merchandise under order is dispositive.

Merchandise Subject to the
Anticircumvention Request

The merchandise subject to the
anticircumvention request is blends of
honey and rice syrup, regardless of the
percentage of honey they contain, from
the PRC.

Preliminary Determination

We preliminarily determine that
blends of honey and rice syrup,
regardless of the percentage of honey
contained, are therein circumventing
the antidumping duty order on honey
from the PRC, as provided in section
781(d) of the Act. In determining
whether blends of honey and rice syrup
are appropriately considered a later-
developed product under section 781(d)
of the Act, the Department evaluated the
arguments raised by the interested
parties in light of the statute,
regulations, and the applicable
legislative history.

Legal Framework

Section 781(d) of the Act provides
that the Department may find
circumvention of an antidumping duty
order when merchandise is developed
after a less-than-fair-value (“LTFV”’)
investigation is initiated (“later-
developed merchandise”). In
conducting anticircumvention inquiries
under section 781(d)(1) of the Act, the
Department shall consider the following
criteria: (A) Whether the later-developed
merchandise has the same general
physical characteristics as the
merchandise with respect to which the
order was originally issued (“‘earlier
product”); (B) whether the expectations
of the ultimate purchasers of the later-
developed merchandise are the same as

for the earlier product; (C) whether the
ultimate use of the earlier product and
the later-developed merchandise is the
same; (D) whether the later-developed
merchandise is sold through the same
channels of trade as the earlier product;
and (E) whether the later-developed
merchandise is advertised and
displayed in a manner similar to the
earlier product.

In addition, section 781(d)(2) of the
Act also states that the administering
authority may not exclude later-
developed merchandise from a
countervailing or antidumping duty
order merely because the merchandise
(A) is classified under a tariff
classification other than that identified
in the petition or the administering
authority’s prior notices during the
proceeding, or (B) permits the purchaser
to perform additional functions, unless
such additional functions constitute the
primary use of the merchandise, and the
cost of the additional functions
constitute more than a significant
proportion of the total cost of
production of the merchandise.

The statute does not provide further
guidance in defining the meaning of
later development. The only other
source of guidance available is the brief
discussion of later-developed products
in the legislative history for section
781(e) of the Act, which, although
addressing later-developed products
with respect to the ITC’s injury analysis,
we find is also relevant to the
Department’s analysis. The Conference
Report on H.R. 3, Omnibus Trade and
Competitiveness Act of 1988 suggests
that a later-developed product may be
one which has been produced as a result
of a “significant technological
advancement or a significant alteration
of the merchandise involving
commercially significant changes.”
While this provision of the legislative
history does not exclusively limit the
meaning of later developed to only
those instances involving a significant
technological advancement or

4 The legislative history for this provision

provides that, “With respect to later-developed
products, a significant injury issue can arise if there
is a significant technological development or a
significant alteration of the merchandise involving
commercially significant changes in the
characteristics and uses of the product * * * Thus,
a later-developed product incorporating a new
technology that provides additional capability,
speed, or functions would be covered by the order
as long as it has the same basic characteristics and
uses.” See H.R. Conf. Rep No. 576, 100th Cong., 2d
Sess., at 603 (1988), reprinted in 1988
U.S.C.C.A.A.N. 1547, 1636. The CIT has
subsequently held that neither the legislative
history nor the ITC consultation provision at 781(e)
“define or limit the meaning of later-developed
merchandise.” Target Corp. v. United States, 32
C.I.T. 1016, 1025 (Ct. Int’l Trade 2008).

significant alteration of subject
merchandise, it provides guidance by
defining certain types of later-developed
merchandise. In addition, in the first
section 781(d) determination involving
portable electric typewriters, the
Department also cited a U.S. Senate
report: “{s}ection 781(d) was designed
to prevent circumvention of an existing
order through the sale of later developed
products or of products with minor
alterations that contain features or
technologies not in use in the class or
kind of merchandise imported into the
United States at the time of the original
investigation.” ®

In addition to the statute, prior later-
developed merchandise cases also
provide further guidance, foremost of
which is that the Department has
considered “commercial availability” in
some form in its prior later-developed
merchandise anticircumvention
inquiries.® In each case, the Department
addressed the “‘commercial availability”
of the later-developed merchandise in
some capacity, such as the product’s
presence in the commercial market or
whether the product was fully
“developed,” i.e., tested and ready for
commercial production. The Court of
International Trade and the Court of
Appeals for the Federal Circuit have
affirmed this test holding that a
“product’s actual presence in the market
at the time of the {antidumping}
investigation is a necessary predicate of
its inclusion or exclusion from the
scope of an antidumping order.” 7
Additionally, in Candles, the
Department considered whether the
merchandise at issue in that inquiry was
later developed as a result of a
significant technological development
or a significant alteration of the
merchandise involving commercially
significant changes.8

Based upon the legislative history of
the anticircumvention provision and
prior later-developed merchandise

5 See S. Rep No. 40., 100th Cong., 1st Sess. 101
(1987).

6 See PET Final; EMD Final; and EPROMs Final.
See Portable Electric Typewriters from Japan: Final
Scope Ruling, 55 FR 47358 (November 13, 1990)
(“PET Final”); Electrolytic Manganese Dioxide from
Japan: Final Scope Ruling, 57 FR 395 (January 6,
1992) (“EMD Final”); and Erasable Programmable
Read Only Memories from Japan: Final Scope
Ruling, 57 FR 11599 (April 6, 1992) (“EPROMS
Final”); Later-Developed Merchandise
Anticircumvention Inquiry of the Antidumping
Duty Order on Petroleum Wax Candles from the
People’s Republic of China: Affirmative Final
Determination of Circumvention of the
Antidumping Duty Order 71 FR 59075 (October 6,
2006) (“Candles”).

7 See Target Corp. v. United States, 578 F. Supp.
2d 1369, 1375-1376 (Ct. Int’] Trade 2008) (citations
omitted); Target Corp. v. United States, 609 F.3d
1352, 1360 (Fed. Cir. 2010).

8 See Candles, 71 FR at 59,077.
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inquiries, the Department continues to
include a “commercial availability”
standard in its analysis of this
proceeding, as was indicated in the
Initiation Notice. As noted above, both
the legislative history and prior later-
developed merchandise inquiries place
emphasis on evaluating the
“commercial availability” of the specific
product to determine whether that
product is later-developed, pursuant to
section 781(d) of the Act. Accordingly,
the Department will evaluate whether
blends of honey and rice syrup were not
“commercially available’ at the time of
the LTFV investigation in order to be
properly considered later-developed
merchandise. Additionally, similar to
the Department’s analysis in Candles,®
the Department will examine whether
blends of honey and rice syrup are
materially different from those under
consideration at the time of the
investigation, while allowing them to
have “‘the same basic characteristics and
uses.” 10 Through this analysis, the
Department ensures that the
merchandise which is the subject of this
scope inquiry is not the same as the
merchandise explicitly excluded under
the scope of the Order.

We have analyzed the information
and comments of interested parties in
this anticircumvention inquiry. Based
on all of the information on the record,
the Department considered whether the
merchandise subject to this
anticircumvention inquiry constitutes
“later-developed merchandise” within
the meaning of section 781(d) of the Act.

Whether Blends of Honey and Rice
Syrup Are Later-Developed
Merchandise

Commercial Availability

First, we address whether blends of
honey and rice syrup constitute later-
developed merchandise by determining
whether this merchandise was
commercially available at the time of
the LTFV investigation. As evidence
that blends of honey and rice syrup
were not commercially available at the
time of the investigation, Petitioners
note that the ITC Report 11 specifically

9 As discussed in the immediately preceding
paragraph, in Candles, the Department considered
whether the merchandise at issue was materially
different from the merchandise contemplated by the
order in so far as the later-developed merchandise
was the result of a significant technological
development or a significant alteration of the
merchandise involving commercially significant
changes.

10 See H.R. Conf. Rep No. 576, 100th Cong., 2d
Sess., at 603 (1988), reprinted in 1988
U.S.C.C.A.A.N. 1547, 1636.

11 See Honey from Argentina and China, Inv. Nos.
701-TA—-402 and 731-TA-892-893 (Final), USITC
Pub. 3470 (“ITC Report”) at I-6.

identifies “refined sugar, high-fructose
corn syrup, and the like” 12 as being
used to make artificial honey. They note
that rice syrup was not included in this
illustrative list, because only refined
sugar and high-fructose corn syrup were
readily available in the U.S. market,
with corn syrup being the most common
sweetener mixed with honey.?3 Further,
according to Petitioners, at the time of
the original investigation honey blended
with any other non-honey sweeteners
was rare in the U.S. market due to
economic adulteration.?# The
Department specifically requested from
the parties any evidence that blends of
honey and rice syrup were
commercially available prior to
November 2, 2000, when the
investigation was initiated.15 No parties
submitted any evidence to the
Department demonstrating that blends
of honey and rice syrup were available
prior to the initiation of the
investigation. Additionally, evidence on
the record shows that the first imports
of blends of honey and rice syrup to the
United States from the PRC did not
occur until August 2004.16

Petitioners argue that blends of honey
and rice syrup were neither
commercially developed nor
commercially available when the
antidumping investigation was initiated
on November 2, 2000.17 As discussed in
the Initiation FR, Petitioners note that
none of the three U.S. trade
investigations between 1993 and 2001
discussed blends of honey and rice
syrup,8 and therefore they provide no
evidence of blends of honey and rice

12 See id.

13 See Petitioners’ Supplemental Questionnaire
Response dated, November 21, 2011, (“‘Petitioners’
Supp. QR”) at 6, and Exhibit 4.

14Economic adulteration is the practice of
dishonestly diluting pure honey with a less
expensive substitute and then reselling the blend to
unknowing consumers as pure honey. See
Petitioners’ Questionnaire Response dated March 9,
2012, (“Petitioners’ QR”) at 18—20, explaining the
history of the honey market and economic
adulteration. See also Petitioners’ Request for
Scope/Circumvention Inquiry on Honey Syrup from
China and Opposition to Anhui Hundred Scope
Request on Honey Syrup from China submitted
June 8, 2011, at 7-8, stating that “it is illegal under
federal and most states’ law to sell, as “honey,”
honey that has been blended with any other type
of sweetener,” and citing 21 U.S.C. section 381(a).

15 See Questionnaire from the Department To
ALL PARTIES, RE: Anti-Circumvention Inquiry of
Honey-Rice Syrup Blends from the People’s
Republic of China (“PRC”), dated February 3, 2012,
at 4.

16 See Petitioners’ Supp. Response at 11-12.

17 See id. at 5.

18 See ITC Report, the ITC’s 1993-94 ““safeguard”
investigation, Honey from China, Inv. No. TA-406—
13, USITC Pub. 2715 (Jan. 1994) (1994 ITC
Report”), and the 1994-95 AD investigation, Honey
from the People’s Republic of China, Inv. No. 731—
TA-722 (Preliminary), USITC Pub. 2832 (Nov.
1994) (“ITG AD Report”).

syrup being available at the time the
investigation was initiated.19 Petitioners
also point to the Port Import Export
Reporting Service (“PIERS”) ship
manifest summaries which show that
the first shipments of blends of honey
and rice syrup from the PRC did not
enter the United States until almost four
years after the investigation was
initiated.20 Petitioners also submitted an
affidavit from an industry expert stating
that prior to the investigation the
domestic industry did not produce
blends of honey and rice syrup, and had
no knowledge of any imports of such a
product.2? Petitioners also note that
several studies on honey adulteration
published from 1991 through 2002 do
not mention rice syrup as an adulterant,
including the National Honey Board’s
(which is overseen by the U.S.
Department of Agriculture and conducts
market research) 2002 Honey Attitude
and Usage Study, which does not refer
to any blend of honey with any non-
honey sweeteners being available at the
time of the investigation.22

Anhui Hundred argues that “honey
syrup”’ (blends of honey and rice syrup)
is not a newly developed product
designed to circumvent the Order as
demonstrated by the fact that both
honey and honey preparations existed
before the investigation and that both
the Petitioners and the Department
knew of their existence.23 Further,
Anhui Hundred contends that despite
this knowledge, Petitioners chose to
include in the scope only preparations
containing over 50 percent honey.24
However, as discussed above, there is
no evidence on the record that honey
and rice syrup was blended together or
commercially available at the time of
the investigation, and as discussed
further below, the blends of honey and
rice syrup under consideration in this
inquiry are a materially different
product than other honey blends.

Anhui Hundred also notes that
Petitioners did not bring an
anticircumvention request prior to this
proceeding in 2011, even though,
according to PIERS data, blends of
honey and rice syrup have been
imported since as early as 2003.25
Similarly, Anhui Hundred argues that
two rulings by Customs and Border
Protection (““CBP”’) demonstrate that

19 See Petitioners’ QR at 6-7, and Initiation FR at
77482-3.

20 See Petitioners’ QR at 8.

21 See id. at 8, citing Petitioners’ Supp. QR at
Exhibit 3.

22 See Petitioners’ QR at 8-9, and Initiation FR at
77483.

23 See Anhui Hundred Opposition at 2-3.

24 See id. at 3.

25 See id.
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blends of honey and rice syrup were
identified as early as 2005, and,
therefore, cannot be considered a newly-
developed product.26 However, there is
no prescribed time limit for a party to
bring a later-developed merchandise
claim. Additionally, as explained above,
the relevant question is whether the
product in question was developed after
the start of the investigation, not at what
time the product was developed in
relation to the anticircumvention
inquiry itself.

Petitioners argue that the evidence
highlighted by Anhui Hundred (e.g. the
PIERS data) in fact shows that blends of
honey and rice syrup did not arrive on
the U.S. market until four years after the
initiation of the investigation.2”
Additionally, Petitioners contend that
the CBP challenges made in 2005 and
2009 placed on the record by Anhui
Hundred only show that blends of
honey and rice syrup were present in
those years, but do not show that they
were commercially available when the
investigation initiated.28

Based on the three U.S. trade
investigations,29 several honey
adulteration studies which do not
mention the existence of blends of
honey and rice syrup at all,3° a National
Honey Board Survey,3! PIERS data,32
and the affidavit of an industry expert,33
the Department determines that blends
of honey and rice syrup were not
commercially available at the time the
investigation was initiated. Instead, the
PIERS data demonstrates blends of
honey and rice syrup first became
commercially available in the United
States in August of 2004.34

Materially Different Merchandise

Next, the Department analyzed
whether blends of honey and rice syrup
are materially different from those
under consideration at the time of the
investigation. We begin our analysis by
noting that the scope specifically
addresses ‘“artificial honey,” and
includes artificial honeys “containing
more than 50 percent natural honey by
weight.” According to the ITC Report,
artificial honeys are “‘mixtures based on
sucrose, glucose, or invert sugar,
generally flavored or colored and

26 See id. at 4, and Exhibit 1.

27 See id.

28 See id. at 10.

29 See the ITC Report, 1994 ITC Report, and the
ITC AD Report.

30 See Petitioners’ Supp. QR. at 14-16, and
Exhibits 5-9.

31 See Petitioners’ QR at 8—9.

32 See Anhui Hundred Opposition at 2-3.

33 See Petitioners QR at Exhibit 3.

34 See Petitioners’ Supp. Response at 11-12.

prepared to imitate natural honey.” 35
Based on this description, blends of
honey and rice syrup comprised of over
50 percent honey qualify as artificial
honey because they are composed of
sucrose, glucose and water, and imitate
honey as discussed below in the
Physical Characteristics section, and
therefore fall within the scope of this
Order.

However, Petitioners argue that the
Department’s analysis should not end
there because blends of honey and rice
syrup did not exist at the time of the
Order, and they are materially different
from the artificial honey contemplated
by the scope because they are not
susceptible to current testing methods,
as are other honey blends.3¢ Petitioners
explain that at the time the Order was
written, scientific testing existed which
could detect the amount of cane or corn
syrup in a honey blend, because honey
is a C-3 sugar which is different from
corn syrup and cane syrup which are
C—4 sugars, and this difference was
detectable via testing.37 These tests were
developed to prevent pure honey from
being diluted by cheaper non-honey
sweeteners (e.g. cane and corn syrup)
which existed prior to the initiation of
the investigation, and being resold as
pure honey to unwitting consumers (a
process known as honey adulteration).38
However, these testing methods,
according to Petitioners, cannot
distinguish the amount of rice syrup in
a honey and rice syrup blend, because
rice syrup and honey are both C-3
sugars.39 As a result, Petitioners’ argue
this evidence demonstrates that neither
the ITC nor Petitioners considered
excluding blends of honey and C-3
sugars containing 50 percent or less by
weight when there was no way to
determine if such products fall within
the scope’s 50 percent threshold.40

The Department preliminarily
determines that, while honey blends are
contemplated by the Order, blends of
honey and rice syrup are materially
different from those blends because they
are not made of C—4 sugars. This
difference is important because the
percentages present in the Order are
premised on honey-sugar blends for
which the percentage of honey and
sugar are determinate. However, as
demonstrated by Petitioners, the
percentage of sugar in blends of honey
and rice syrup is not determinate
because one cannot identify the

35 See ITC Report at I-6.

36 Petitioners’ Supp. Response at 11.

37 See id. at 7-8.

38 See Petitioners’ QR at 18-9.

39 See id.

40 See Petitioners’ Supp. Response at 11.

percentage of G—3 sugars blended with
honey.41 Put differently, without the
ability to test for the relative amount of
honey present in a blend of rice-syrup
and honey, the “50 percent natural
honey by weight” threshold in the scope
is without meaning for blends of honey
and rice syrup.

In conclusion, the Department finds
that honey and rice syrup blends
constitute later-developed merchandise,
that is, merchandise developed after the
honey investigation and this
merchandise is materially different from
the merchandise under consideration at
the time of the investigation and, in
particular, different from the honey
blends specifically excluded under the
Order.

Whether Blends of Honey and Rice
Syrup Should Be Included Within the
Scope of the Order

As noted above, section 781(d)(1)
provides that in determining whether
merchandise developed after an
investigation is within the scope of an
antidumping duty order, the
Department shall consider whether
blends of honey and rice syrup,
regardless of the percentage of honey
they contain, have the same general
physical characteristics, same ultimate
user expectations, same ultimate use,
uses the same channels of trade, and
same advertisement and display as the
products covered by the scope.

(1) Physical Characteristics

With regard to whether blends of
honey and rice syrup comprised of any
percentage of honey share the same
physical characteristics as honey
products covered by the language of the
Order, Petitioners have presented
information indicating that there is no
substantial difference in physical
characteristics. Petitioners argue that the
test report submitted by Anhui Hundred
shows that blends of honey and rice
syrup are indistinguishable from in-
scope blends of honey and rice syrup in
terms of sugar and water content.42
Additionally, in appearance, Anhui
Hundred’s test report describes the 90
percent rice syrup, ten percent honey
blend as ‘“a translucent, straw colored,
thick liquid with no visible foreign
substances,” which according to
Petitioners is a description which
applies equally to in-scope blends of
honey and rice syrup and pure natural
honey.43

Secondly, Petitioners note that Anhui
Hundred (doing business as “Anhui

41 See Petitioners’ QR at 18-23.
42 See id. at 13.
43 See id. at 14-15.
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Freedom Foods”’) uses the same six
descriptions to market blends of honey
and rice syrup regardless of whether the
blends are in-scope or out-of-scope,
meaning the products must have the
same physical characteristics.44
Additionally, Petitioners provided
evidence from the Web sites of other
PRC producers of blends of honey and
rice syrup, showing that they too market
blends of honey and rice syrup using
the identical descriptions, for their
blends of honey and rice syrup ranging
from ten percent honey to 90 percent
honey.45

Thirdly, Petitioners state no scientific
test exists to effectively distinguish
between in-scope and out-of-scope
blends of honey and rice syrup based on
differences in those products’ physical
characteristics.#® Therefore, Petitioners
argue, because all blends of honey and
rice syrup produce the same test results,
where a tester can determine a mixture
of honey and rice syrup is present, but
not in what ratio, for purposes of the
analysis above, the Department must
find that blends of honey and rice syrup
have identical physical characteristics
to in-scope blends and honey.4” Based
on all of the above evidence, the
Department finds Petitioners have
demonstrated honey and rice syrup
blends, regardless of the percentage of
honey they contain, have the same
physical characteristics as honey.

(2) Expectations of the Ultimate Users

Petitioners argue that the ultimate
users of blends of honey and rice syrup
have the same expectations as users of
honey. Based on the affidavit of an
industry expert, Petitioners argue that
because blends of honey and rice syrup
contain the word “honey,” the ultimate
consumers expect “‘a honey based
sweetener that looks, smells, and tastes
like honey’” regardless of the relative
percentage of honey they contain.8
Petitioners also placed evidence on the
record from various producers of blends
of honey and rice syrup, showing that
they advertise and market blends of

44 See id. at Exhibit 17. Petitioners explain that
Anhui markets both in-scope and out of scope
blends of rice syrup using the same six
descriptions: “Appearance: white~yellow, no
visible impurities by naked eyes’’; “Smell: mildly
sweet, with the flavor of honey”’; “Taste” similar to
honey very much;” “Moisture 18.5% max.”;
“Fructose/reducing sugar 48% min.”; and Color is
“30min.”

45 See id. at 16—18. For example, Wuhu Tongli
Foods markets both its 90 percent honey to rice
syrup blend and its 10 percent honey to rice syrup
blend the same, stating “regardless of the honey-to-
rice syrup ratio selected for the blend, “it taste
similar to honey very much.” See id. at Exhibit 20.

46 See id. at 18-25.

47 See id. at 23.

48 See id. at 26.

honey and rice syrup as having the same
physical characteristics, therefore,
consumers cannot have any differing
expectations for these products, other
than price.*9 Additionally, Petitioners
put National Honey Board surveys on
the record showing consumers often
mistake honey blends with honey, and
there is no evidence in the reports to
suggest consumers can distinguish
between in-scope and out-of scope
blends.5° Based on this evidence, the
Department finds that the Petitioners
have demonstrated through National
Honey Board surveys and advertising
language on multiple PRC exporter Web
sites, and an affidavit by an industry
expert that consumers have similar
expectations for blends of honey and
rice syrup regardless of the percentage
of honey they contain, as well as for
pure honey.

(3) Ultimate Use of Merchandise

Petitioners state that all blends of
honey and rice syrup have the same
ultimate uses as in-scope honey, and
cite to a National Honey Board survey
which shows that all blends of honey
and rice syrup are consumed for baking,
and on/in breads, pancakes and cereal.5?
Petitioners also placed a series of
advertisements on the record, showing
both in-scope and out-of-scope blends
having identical uses (e.g. toppings for
pancakes, bread, etc.).52

Anhui Hundred argues that blends of
honey and rice syrup are not substitutes
for pure honey, because blends of honey
and rice are only sold to commercial
bakeries and manufacturers, and are not
for retail sale.53 However, the
Department notes that the Order is not
limited to pure honey. Furthermore,
commercial bakeries and manufacturers
also use pure honey,>* other in-scope
artificial honey blends,5° and both in-
scope and out-of-scope blends of honey
and rice syrup.°¢ Additionally, as
discussed below in the Channels of
Trade and Advertising sections, there is

49 See id. at 31.

50 See Petitioners’ Supp. Response at 18-19, and
Exhibits 13-15.

51 See id. at 32.

52 See id. at 32—34.

53 See Anhui Hundred Opposition at 5.

54 See, e.g., ITC Report at I-5 stating, “honey
appears in a variety of products such as bread and
other baked goods, cereal, condiments, candy,
medicine, and even shampoo.”

55 See id. at I-6, stating in-scope artificial honey
is used as a ““direct substitute for natural honey.”

56 See Anhui Scope Request at 3, stating ‘“‘the vast
majority of honey syrup consumed world-wide is
used by bakeries and commercial food processors
as a sweetener * * *”’; see also Petitioners’ Supp.
QR, at Exhibit 14, the National Honey Board 2006
Survey indicating honey and rice syrup blends
would be used for baking and as spreads for bread
and pancakes.

evidence on the record that blends of
honey and rice syrup are in fact sold for
retail uses, in contrast to Anhui
Hundred’s contention that such blends
are not for retail sale.57 Further, the
Department finds that even if blends of
honey and rice syrup were not sold for
retail use that would not mean that they
do not have similar uses, since they
both are used for commercial baking.
Based on this evidence, the Department
finds that blends of honey and rice
syrup have the same ultimate uses as
honey.

(4) Channels of Trade

Petitioners contend that blends of
honey and rice syrup, regardless of the
honey content, are used by industrial
bakers, or sold in health food stores, or
grocery stores in honey bear bottles.?8
Anhui Hundred similarly contends that
blends of honey and rice syrup are sold
to “‘bakeries, and commercial food
processors as a sweetener, while small
quantities may be repackaged for retail
sale to individual consumers.” 59
Petitioners state that producers of
blends of honey and rice syrup,
including Anhui Hundred, market
blends of honey and rice syrup in honey
bear bottles and other retail containers
on Internet Web sites, as well as steel
drums.®° Further, Petitioners argue,
even if blends of honey and rice syrup
were only sold to commercial bakeries
and processed food manufacturers, both
less than- and greater than-50 percent
blends still travel through the same
channels of trade to reach those
consumers because they are marketed
the same on Web sites and in the same
containers.®! Finally, Petitioners note
that Anhui Freedom Foods sells all of
its blends of honey and rice syrup,
regardless of honey content, in any
packaging the consumer wishes, from
squeeze bottles, to steel drums.62 Based
on the evidence on the record, including
multiple Web sites showing blends of
honey and rice syrup being sold in the
same containers regardless of the
percentage of honey they contain,®? and
Anhui Hundred’s own submission
stating that blends of honey and rice
syrup are consumed by bakeries and
commercial food processors,4 the

57 See, e.g., Petitioners’ Supp. QR at Exhibits 17,
20-22, showing Web sites selling blends of honey
and rice syrup from PRC producers in jars and
traditional honey bears for individual use and sale.

58 See Petitioners’ QR at 34-5.

59 See Anhui Scope Request at 3.

60 See Petitioners’ QR at 35—6, and Exhibit 17.

61 See id.

62 See id. at 36.

63 See Petitioners’ Supp. QR at Exhibits 19-23,
and Petitioners’ Supp. Response at 28-30, and
Attachments A, B, D.1, D.2, and E.

64 See Anhui Scope Request at 3.
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Department finds that the channels of
trade for all ratios of blends of honey
and rice syrup are also similar to those
used for honey.

(5) Advertising

Petitioners argue that blends of honey
and rice syrup, regardless of the
percentage of honey they contain, are
advertised and displayed in the same
manner as in-scope honey. For example,
Petitioners observe that Anhui Freedom
Foods sells “syrup honey” and “honey
blended syrup” in blends ranging from
ten percent honey to at least 70 percent
honey in containers which are identical
in terms of size, listed applications and
uses, advertising used, and channels of
trade.55 Petitioners note that the same is
true for other PRC producers of blends
of honey and rice syrup, which use
identical labeling and advertising for
both less than- and greater than-50
percent blends.®®¢ Petitioners also note
that the packaging almost always
prominently displays the word “honey”
on the front, and is often in bear bottles
so consumers associate it with pure
honey.%7 Based on this evidence on the
record, the Department finds that honey
and rice syrup blends are advertised in
the same or similar manner as honey.

Other Arguments by Anhui Hundred

Anhui Hundred also contends that
Petitioners have not put any evidence
on the record to support their claim that
blends of honey and rice syrup have
been sold as pure honey. The
Department notes that it is not basing its
circumvention finding on the
contention that blends of honey and rice
syrup are being fraudulently sold as
pure honey, nor is that an element of the
Department’s later-developed
merchandise analysis.

Finally, prior to the initiation, Anhui
Hundred argued that initiation of an
anticircumvention inquiry based on the
lack of an enforceable test would set a
bad precedent for future cases.t8 Anhui
Hundred argues that including blends of
honey and rice syrup would cause
uncertainty about what products are
included in the scope of the Order and
which products are likely to be included
in the future.®® The Department does
not find these arguments persuasive.
First, Anhui has not provided any legal
basis for these arguments. The
Department has analyzed the statutorily
mandated criteria and this is the correct
focus of this anticircumvention inquiry.
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In addition, if the Department affirms
this preliminary determination and
finds all blends of honey and rice syrup
are later-developed merchandise, it will
amend the scope language to that affect
in an unambiguous manner. Further, a
revised scope would clear up some of
the current uncertainty around the
Order, as demonstrated by the CBP
challenges cited above.

Anhui Hundred also argues that a lack
of a test does not necessarily make an
order unenforceable because the
composition of the merchandise could
be verified through manufacturing and
shipping documentation, as well as on-
site verifications.”® Once again, there is
no legal basis for the Anhui Hundred’s
argument. The Statute does not require
the Department to make a determination
of unenforceability before making an
affirmative circumvention
determination. In any event, the
evidence does not support Anhui
Hundred’s argument because in the case
of the honey Order, CBP’s ability to test
the composition of the merchandise has
been a tool in the enforcement of the
Order.7! In this regard, Petitioners stated
that they specifically agreed to the 50
percent threshold in the scope because
they thought it would be enforceable.?2
CBP’s ability to continue to enforce the
Order has now been called into question
because of the development of blends of
honey and rice syrup which are not
susceptible to current testing methods.

Conclusion

Based on the above information, the
Department finds that the blends of
honey and rice syrup are later-
developed merchandise. The evidence
on the record demonstrates that blends
of honey and rice syrup were not
commercially available at the time that
the investigation was initiated and these
blends are materially different from the
blends contemplated by the Order.
Additionally, all honey rice syrup
blends, regardless of the percentage of
honey they contain, meet the criteria
under sections 781(d)(1)(A—E) of the
Act.

The evidence on the record of this
inquiry, taken as a whole, leads to our
preliminary determination that U.S.
imports of blends of honey and rice
syrup are later-developed products of
the subject merchandise, within the
meaning of section 781(d) of the Act,
and are within the scope of the Order.

70 See id. at 7.
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Suspension of Liquidation

Section 351.225(1)(2) of the
Department’s regulations states: “If
liquidation has not been suspended, the
Secretary will instruct CBP to suspend
liquidation and to require a cash deposit
of estimated duties, at the applicable
rate, for each unliquidated entry of the
product entered, or withdrawn from
warehouse, for consumption on or after
the date of initiation of the scope
inquiry.” In accordance with section
351.225(1)(2) of the Department’s
regulations, we will instruct CBP to
suspend liquidation of all entries of
blends of honey and rice syrup, from the
PRC that were entered, or withdrawn
from warehouse, for consumption on or
after December 7, 2011, the date of
initiation of this anticircumvention
inquiry.

The merchandise subject to
suspension of liquidation based on this
determination is all blends of honey and
rice syrup regardless 